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CALIFORNIA LEGISLATURE—1997-98 REGULAR SESSION

ASSEMBLY BILL No. 1094

Introduced by Committee on Judiciary (Escutia (Chair),
Morrow (Vice Chair), Alby, Aroner, Baugh, Figueroa,
Keeley, Kuehl, Ortiz, Pacheco, Shelley, and Villaraigosa)

February 27, 1997

An act to amend Sections 6301.1, 8030.2, 8030.4, 8030.6,
8030.8, and 22350 of the Business and Professions Code, to
amend Sections—853,793.23, 2924c, 2924jpnd 2924.3,.—29344a,
and—31440f the Civil Code, to amend Sections 77, 206—415.46,
484.70, 484.350, 569, 701.046—703-140—704-096—90K0P5,
1985.3, 1985.6, 2024, 2025, and 2031 of, and to repeal Section 87
of, the Code of Civil Procedure, to amend Sections 8603, 9501,
9502, and 9504 of the Commercial Code, to amend Sections
8023, 8040, and 8201 of the Elections Cede—to—amend—Section
952 of the Evidence—Codeto amend Section 4251 of the
Family Code, to amend Sectiers—6163-9—21290-530@9.290,
68152, 68511.3—698455—75050—76219—~and—7729060, and
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76219 of, and to add Section 68514 to, the Government Code,
to amend Sections 33502 and 115800.1 of the Health and Safety
Code—te—repeal—Section—101+—ef—the—Laber—Cotle, amend
Sections 1368 and 11165.8 of the Penal Gede—te—amend
Sectonrs—40230—and—40256—ot—the—Vehicle—Code, amend
Section 602 of the Welfare and Institutions Code, and to
amend Section 5 of Chapter 1125 of the Statutes of 1990,
relating to civil actions, and making an appropriation
therefor.

LEGISLATIVE COUNSEL'S DIGEST

AB 1094, as amended, Committee on Judiciary. Civil
actions.

Existing law makes provision for the membership of the
board of law library trustees in San Diego County, one of
whom is designated as an attorney who is a member of the
“San Diego Bar Association.”

This bill would change that reference to the San Diego
County Bar Association.

Existing law provides for the creation of a Court Reporters
Board of California in the Department of Consumer Affairs
and establishes a  Transcript Reimbursement Fund,
administered by the board, to be funded by a transfer of
moneys from the Court Reporter Fund for the purpose of
reimbursing the costs of shorthand reporting services
provided to indigent and low-income civil litigants. The fund
is continuously appropriated for that purpose. These funding
and reimbursement provisions are set to become inoperative
on July 1, 1999, and repealed effective January 1, 2000.

This bill would extend those termination dates to July 1,
2001, and January 1, 2002, respectively. Because of the
extension of the existence of the Transcript Reimbursement
Fund and its purposes, the bill would make an appropriation.

Existing law exempts specified persons from the
requirement to register as a process server.

This bill would also exempt a registered professional
photocopier from registering as a process server, if his or her
service of process is limited to subpoenas for the production
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of records, which subpoenas specify that the records be copied
by that registered professional photocopier.
N ; . ent

Bxstrg—law—provides—or—the—exeevtor—ot—a—eommim
s{a{emem—by—the—Feefprem—ef—a—neﬂee—ef—pe%eaHaJ—H&bm%ym

Existing law governs the procedure for a trustee’s sale of
real property.

This bill would require the proceeds of a trustee’s sale of real
property to be paid within 30 days after the conclusion of the
period for notice to creditors if there is no dispute as to the
priority of written claims submitted to the trustee, and would
specify the action required of a trustee, if he or she fails to
determine the priority of written claims within 90 days
foIIowmg the 30- day notice penod—'Fhe—le#I—m;te&lel—alse—Fewse

stee.

Existing law provides for the appellate department of the
superior court, as specified.

This bill would provide that the Chief Justice may designate
any municipal court judge as a member of the appellate
department of the superior court in specified circumstances.

Under existing law, when authorized by local superior court
rules, a municipal court district pursuant to duly adopted
court rules may use the same juror pool as that summoned for
use in the superior court, with the exception of Alameda
County. In Los Angeles County, the municipal courts are
required to use the same jury pool as that summoned for use
in the superior court.

This bill would delete the exception regarding Alameda
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Existing law provides that a party to a civil action may move
for summary adjudication as to one or more civil causes of
action upon various grounds, including that there is no merit
to a claim for damages, as specified in the section governing
exemplary damages.

This bill would delete reference to the section governing
exemplary damages, extending the authorization to any claim
for damages.

Existing law provides for a claim of exemption from
attachment to be filed and served on the plaintiff not less than
5 days before the hearing on the application for attachment.

This bill would change that time requirement to 5 court
days.

Existing law authorizes the investment for interest of funds
in the hands of a receiver only upon order of the court with
the consent of all the parties.

This bill would instead authorize the investment of funds in
the hands of a receiver in interest bearing accounts with
specified financial institutions without an order of the court
or the consent of the parties.
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Existing—law—sets—forth—the—property—exempt—Ffrom
bankruptey

eividual
retirementaceeunt.

Existing law provides for the times for serving all moving
and supporting papers prior to a civil hearing.

This bill would require the moving and supporting papers
to be a copy of the papers filed with the court.

Existing law revises the rights and remedies of the parties
under a security agreement operative January 1, 1999.

This bill would change the operative date to January 1, 2002.

Existing law requires a candidate for the office of judge of
the superior or municipal court to file a declaration of
intention to become a candidate. Existing law requires all
candidates for a judicial office to file a declaration of
candidacy.

This bill would provide that no candidate for a judicial office
shall be required to state his or her residential address on a
declaration of intention to become a candidate or a
declaration of candidacy.

Bxisting—law—defnes—confidential—coemmunicatien—between

change

Existing law requires notice of a motion to produce personal
records of a consumer who is a party to a civil action to be
given to the witness and deposition officer prior to
production.

This bill would require that notice to be given at least 5 days
prior to production.
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Existing law prohibits a witness from being required to
produce employment records, as specified, except upon court
order or agreement of the parties, witnesses, and employees
affected.

This bill would extend this provision to the production of
employment records by a deposition officer, and make related
changes.

Existing law specifies certain time limits governing
discovery in civil actions and proceedings.

This bill would provide that when the last day to perform
or complete any act governed by those time limits falls on a
Saturday, Sunday, or holiday, as specified, the time Ilimit is
extended until the next day not a Saturday, Sunday, or holiday.

Under existing law, the party to whom an inspection
demand is directed shall serve the response upon the other
parties within 20 days after service of the inspection demand,
except as specified.

This bill would extend the time limit for service of the
response from 20 to 30 days.

Existing law provides that where a corporation is a party in
a municipal court, it may appear through a director, officer,
or employee, whether or not the person is an attorney.

This bill would repeal that provision.

Under existing law, all actions filed by the district attorney
or by any other party for an order to establish, modify, or
enforce child or spousal support, including actions to establish
paternity, are referred to a child support commissioner in the
superior court.

This bill would delete the reference to actions filed by any
party, other than the district attorney, for an order to
establish, modify, or enforce child support, or to establish
paternity, and would provide that all actions or proceedings
filed by a party other than the district attorney to modify or
enforce a support order established by the district attorney be
referred to a child support commissioner, as specified.

Under existing law, upon legal separation or dissolution of
a marriage, the court shall make whatever orders are
necessary or appropriate to ensure that each party receives his
or her full community property share in any retirement plan,
pursuant to provisions of the Family Code.
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This bill would revise the cross-reference to the Family
Code, as sp(_ec!fied.

Und ot sty . : any

shert-ormarshal.

Existing law specifies the time when various court records
may be destroyed.

This bill would revise time for the destruction of
applications in forma pauperis, as specified.

Existing law specifies the various duties of the Judicial
Council.

This bill would set forth certain findings of the Legislature,
and urge the Judicial Council to continue its efforts to ensure
California Indian and California tribal access to justice and to
assist in the establishment of tribal courts, as specified.

Existing law provides a framework for the expenditure of
moneys from the Robbins Courthouse Construction Fund or
borrowed against the fund for courtroom construction in Los
Angeles County, and requires that construction be within
specified statistical areas, judicial districts and communities,
before further construction may begin.

This bill would make technical, nonsubstantive changes.

Bxisting—law—autherizes—the—state—to—allecate—funds 1o
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deneverexeeptas-speettied.

Existing law requires the Judicial Council to collect
information from the courts regarding injuries from in-line
skating on public property.

This bill would create a state-mandated local program by
requiring the appropriate local public agency to maintain a
record of injuries from in-line skating on public property, all
claims, all lawsuits, and the results thereof, and to file specified
records with the Judicial Council, which shall submit a report
thereon to the Legislature, as specified.

Under existing law, an inmate sentenced to imprisonment
in a state prison or confined in a county jail who files a civil
action or notice of appeal of a civil action in forma pauperis
shall, in addition to the form required for filing in forma
pauperis, also file a statement of account for any sums due to
the inmate for the 6-month period immediately preceding the
civil action or notice of appeal, and this copy shall be certified
by the appropriate official of the Department of Corrections.

This bill would additionally provide that a county jail could
certify the inmate’s statement of account.

Bxisting—taw—generally—autherizes—the—preservation—ot- trial

Existing law provides for the rights of nonmembers in
retirement plans upon legal separation or dissolution of
marriage, as specified.
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This bill would revise the cross-reference to the Family
Code, as specified.

e I isicall I Divisi —tabor

action.

Existing law provides that a judge, during the pendency of
an action and prior to judgment, may address the issue of a
defendant's mental competence by stating any doubt in the
record and inquiring of the attorney for the defendant, as
specified. Existing law also provides that if the attorney for the
defendant informs the court that he or she believes the
defendant is or may be mentally incompetent, the court shall
order a competency hearing, as specified, and if found to be
mentally incompetent, the jury shall be discharged.

This bill would make technical, nonsubstantive changes.

Existing law, to the Child Abuse and Neglect Reporting Act,
imposes upon health practitioners the responsibility to report
observed or suspected child abuse to a child protective
agency. “Health practitioner” for purposes of that act means
a physician or surgeon, psychiatrist, psychologist, licensed
nurse, or any other person currently licensed pursuant to
provisions of law regulating healing arts.

This bill would add to that definition, a clinical social
worker.
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ges.

Existing law provides that any person under 18 years of age
who violates any law of this state or the United States or any
ordinance of any city or county, with the exception of a curfew
ordinance, is within the jurisdiction of the juvenile court,
which may adjudge this person to be a ward of the court.

This bill would make technical, nonsubstantive changes.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement, including the creation of a State
Mandates Claims Fund to pay the costs of mandates that do
not exceed $1,000,000 statewide and other procedures for
claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: yes.
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The people of the State of California do enact as follows:

SECTION 1. Section 6301.1 of the Business and
Professions Code is amended to read:

6301.1. Notwithstanding Section 6301, in San Diego
County the board of law library trustees shall be
constituted, as follows:

(@) Two judges of the superior court, to be elected by
and from judges in the San Diego County Judicial District.
Each superior court judge so elected shall serve a
three-year term.

(b) Two judges from the municipal courts of the
county. The courts may, by joint agreement, determine
the pattern of representation on the board. Each
municipal court judge so elected shall serve a three-year
term.

(c) The board of supervisors shall appoint three
attorneys resident in the county to the board of law
library trustees, to serve overlapping three-year terms. In
order to stagger the three appointments, the board of
supervisors shall, in January of 1997, appoint one attorney
to a one-year term, one attorney to a two-year term, and
one attorney to a three-year term; and as each term
expires, the new appointee shall thereafter serve
three-year terms. At least one attorney appointed
pursuant to this subdivision shall be a member of the San
Diego County Bar Association.

(d) In the event a trustee cannot serve a full term, the
appointing authority for that individual shall appoint
another qualified person to complete that term. Interim
appointments may be made by the board of law library
trustees in accordance with Section 6305.

SEC. 1.1. Section 22350 of the Business and
Professions Code is amended to read:

22350. (a) Any natural person who makes more than
10 services of process within this state during one
calendar year, for specific compensation or in expectation
of specific compensation, where such compensation is
directly attributable to the service of process, shall file
and maintain a verified certificate of registration as a
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process server with the county clerk of the county in
which he or she resides or has his or her principal place
of business. Any corporation or partnership that derives
or expects to derive compensation from service of process
within this state shall also file and maintain a verified
certificate of registration as a process server with the
county clerk of the county in which the corporation or
partnership has its principal place of business.

(b) This chapter shall not apply to any of the following:

(1) Any sheriff, marshal, or government employee
who is acting within the course and scope of his or her
employment.

(2) An attorney or his or her employees.

(3) Any person who is specially appointed by a court
to serve its process.

(4) A licensed private investigator or his or her
employees.

(5) A professional  photocopier registered  under
Section 22450 whose only service of process relates to
subpoenas for the production of records, which
subpoenas specify that the records be copied by that
registered professional photocopier.

SEC. 1.01. Section 8030.2 of the Business and
Professions Code is amended to read:

8030.2. (a) To provide shorthand reporting services
to low-income litigants in civil cases, who are unable to
otherwise afford those services, funds generated by fees
received by the board pursuant to subdivision (c) of
Section 8031 in excess of funds needed to support the
board’s operating budget for the fiscal year in which a
transfer described below is made shall be used by the
board for the purpose of establishing and maintaining a
Transcript Reimbursement Fund. The Transcript
Reimbursement Fund shall be established by a transfer of
funds from the Court Reporters’ Fund and shall be
maintained in an amount no less than three hundred
thousand dollars ($300,000) for each fiscal year.

(b) All moneys held in the Court Reporters’ Fund on
the effective date of this section in excess of the board’s
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— 13— AB 1094

operating budget for the 1996-97 fiscal year shall be used
as provided in subdivision (a).

(c) Refunds  and unexpended funds that are
anticipated to remain in the Transcript Reimbursement
Fund at the end of the fiscal year shall be considered by
the board in establishing the fee assessment pursuant to
Section 8031 so that the assessment shall maintain the
Transcript Reimbursement Fund at the appropriate level
in the following fiscal year.

(d) The Transcript Reimbursement Fund is hereby
created in the State Treasury. Notwithstanding Section
13340 of the Government Code, moneys in the Transcript
Reimbursement Fund are continuously appropriated for
the purposes of this chapter.

(e) Applicants who have been reimbursed pursuant to
this chapter for services provided to litigants and who are
awarded court costs or attorneys’ fees by judgment or by
settlement agreement, shall refund the full amount of
that reimbursement to the fund within 90 days of receipt
of the award or settlement.

() Subject to the limitations of this chapter, the board
shall maintain the fund at a level that is sufficient to pay
all qualified claims. To accomplish this objective, the
board shall utilize all refunds, unexpended funds, fees,
and any other moneys received by the board.

(g) Notwithstanding Section 16346 of the Government
Code, all unencumbered funds remaining in the
Transcript Reimbursement Fund as of June 29, 2001, shall
be transferred to the Court Reporters’ Fund.

This section shall become inoperative on July 1, 2001,
and, as of January 1, 2002, is repealed, unless a later
enacted statute, that becomes operative on or before
January 1, 2002, deletes or extends the dates on which it
becomes inoperative and is repealed.

SEC. 1.02. Section 8030.4 of the Business and
Professions Code is amended to read:

8030.4. As used in this chapter:

(@) “Qualified legal services project” means a
nonprofit project incorporated and operated exclusively
in California that provides as its primary purpose and
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function legal services without charge to indigent
persons, has a board of directors or advisory board
composed of both attorneys and consumers of legal
services, and provides for community participation in
legal services programming. Legal services projects
funded either in whole or in part by the Legal Services
Corporation or with Older Americans Act funds are
presumed to be qualified legal services projects for the
purposes of this chapter.

(b) “Qualified support center” means an incorporated
nonprofit legal services center, having an office or offices
in California, which office or offices provide legal services
or technical assistance without charge to qualified legal
services projects and their clients on a multicounty basis
in California. Support centers funded either in whole or
in part by the Legal Services Corporation or with Older
Americans Act funds are presumed to be qualified legal
services projects for the purposes of this chapter.

(c) “Other qualified project” means a nonprofit
organization formed for charitable or other public
purposes, not receiving funds from the Legal Services
Corporation or pursuant to the Older Americans Act,
which organization or association provides free legal
services to indigent persons.

(d) “Pro bono attorney” means any attorney, law firm,
or legal corporation, licensed to practice law in this state,
which undertakes without charge to the party the
representation of an indigent person, referred by a
gualified legal services project, qualified support center,
or other qualified project, in a case not considered to be
fee generating as defined in this chapter.

(e) “Applicant” means a qualified legal services
project, qualified support center, other qualified project,
or pro bono attorney applying to receive funds from the
Transcript Reimbursement Fund established by this
chapter. The term *“applicant” shall not include persons
appearing pro se to represent themselves at any stage of
the case.

() “Indigent person” means either a person whose
income is 125 percent or less of the current poverty
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— 15— AB 1094

threshold established by the Office of Management and
Budget of the United States, a disabled person whose
income after meeting medical and other

disability-related special expenses is 125 percent or less of
that current poverty threshold, or a person who receives
or is eligible to receive supplemental security income.

(g) “Fee-generating case” means any case or matter
which, if undertaken on behalf of an eligible client by an
attorney in private practice, reasonably may be expected
to result in payment of a fee for legal services from an
award to a client, from public funds, or from an opposing
party. A reasonable expectation as to payment of a legal
fee exists wherever a client enters into a contingent fee
agreement with his or her lawyer. If there is no
contingent fee agreement, a case is not considered fee
generating if adequate representation is deemed to be
unavailable because of the occurrence of any of the
following circumstances:

(1) Where the applicant has determined that referral
is not possible because of any of the following:

(A) The case has been rejected by the local lawyer
referral service, or if there is no such service, by two
private attorneys who have experience in the subject
matter of the case.

(B) Neither the referral service nor any lawyer will
consider the case without payment of a consultation fee.

(C) The case is of the type that private attorneys in the
area ordinarily do not accept, or do not accept without
prepayment of a fee.

(D) Emergency circumstances compel immediate
action before referral can be made, but the client is
advised that, if appropriate and consistent with
professional responsibility, referral will be attempted at
a later time.

(2) Where recovery of damages is not the principal
object of the case and a request for damages is merely
ancillary to an action for equitable or other nonpecuniary
relief; or inclusion of a counterclaim requesting damages
is necessary for effective defense or because of applicable
rules governing joinder of counterclaims.

92



AB 1094 — 16 —

NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

WWwww
O 00 ~NO Ol

(3) Where a court appoints an applicant or an
employee of an applicant pursuant to a statute or a court
rule or practice of equal applicability to all attorneys in
the jurisdiction.

(4) In any case involving the rights of a claimant under
a public supported Dbenefit program for  which
entitlement to benefit is based on need.

(h) “Legal Services Corporation” means the Legal
Services Corporation  established under the Legal
Services Corporation Act of 1974, Public Law 93-355, as
amended.

() “Supplemental security income recipient” means
an individual receiving or eligible to receive payments
under Title XVI of the Social Security Act, Public Law
92-603, as amended, or payment under Chapter 3
(commencing with Section 12000) of Part 3 of Division 9
of the Welfare and Institutions Code.

() “Lawyer referral service” means a lawyer referral
program authorized by the State Bar of California
pursuant to the rules of professional conduct.

(k) “Older  Americans Act” means the Older
Americans Act of 1965, Public Law 89-73, as amended.

() “Rules of professional conduct” means those rules
adopted by the State Bar pursuant to Sections 6076 and
6077.

(m) “Certified shorthand reporter” means a
shorthand reporter certified pursuant to Article 3
(commencing with Section 8020) performing shorthand
reporting services pursuant to Section 8017.

(n) “Case” means a single legal proceeding from its
inception, through all levels of hearing, trial, and appeal,
until its ultimate conclusion and disposition.

This section shall become inoperative on July 1, 2001,
and, as of January 1, 2002, is repealed, unless a later
enacted statute, that becomes operative on or before
January 1, 2002, deletes or extends the dates on which it
becomes inoperative and is repealed.

SEC. 1.03. Section 8030.6 of the Business and
Professions Code is amended to read:
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— 17 — AB 1094

8030.6. The board shall disburse funds from the
Transcript Reimbursement Fund for the costs, exclusive
of per diem charges, of preparing either an original
transcript and one copy thereof, or where appropriate, a
copy of the transcript, of court or deposition proceedings,
or both, incurred as a contractual obligation between the
shorthand reporter and the applicant, for litigation
conducted in California. If no deposition transcript is
ordered, the board may reimburse the applicant or the
certified shorthand reporter designated in the
application for per diem costs. The rate of per diem for
depositions shall not exceed seventy-five dollars ($75) for
a half day, or one hundred twenty-five dollars ($125) for
a full day. In the event that a transcript is ordered within
one year of the date of the deposition, but subsequent to
the per diem having been reimbursed by the Transcript
Reimbursement Fund, the amount of the per diem shall
be deducted from the amount of transcript.
Reimbursement may be obtained through the following
procedures:

(@) The applicant or certified shorthand reporter shall
promptly submit to the board the certified shorthand
reporter’s invoice for transcripts together with the
appropriate documentation as is required by this chapter.

(b) Except as provided in subdivision (c), the board
shall promptly determine if the applicant or the certified
shorthand reporter is entitled to reimbursement under
this chapter and shall make payment as follows:

(1) Regular customary charges for preparation of
original deposition transcripts and one copy thereof, or a
copy of the transcripts.

(2) Regular customary charges for expedited
deposition transcripts up to a maximum of two thousand
five hundred dollars ($2,500) per case.

(3) Regular customary charges for the preparation of
original transcripts and one copy thereof, or a copy of
transcripts of court proceedings.

(4) Regular customary charges for expedited or daily
charges for preparation of original transcripts and one
copy thereof or a copy of transcripts of court proceedings.
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(5) The charges may not include notary or handling
fees. The charges may include actual shipping costs and
exhibits, except that the cost of exhibits may not exceed
thirty-five cents ($0.35) each or a total of thirty-five
dollars ($35) per transcript.

(c) The maximum amount reimbursable by the fund
under subdivision (b) may not exceed twenty thousand
dollars ($20,000) per case per year.

(d) If entitled, and funds are available, the board shall
forthwith disburse the appropriate sum to the applicant
or the certified shorthand reporter when documentation
as provided in subdivision (d) of Section 8030.8
accompanies the application. A notice shall be sent to the
recipient requiring the recipient to file a notice with the
court in which the action is pending stating the sum of
reimbursement paid pursuant to this section. The notice
filed with the court shall also state that if the sum is
subsequently included in any award of costs made in the
action, that the sum is to be ordered refunded by the
applicant to the Transcript Reimbursement Fund
whenever the sum is actually recovered as costs. The
court may not consider whether payment has been made
from the Transcript Reimbursement Fund in
determining the appropriateness of any award of costs to
the parties. The board shall also forthwith notify the
applicant that the reimbursed sum has been paid to the
certified shorthand reporter and shall likewise notify the
applicant of the duty to refund any of the sum actually
recovered as costs in the action.

(e) If not entitled, the board shall forthwith return a
copy of the invoice to the applicant and the designated
certified shorthand reporter together with a notice
stating the grounds for denial.

() The board shall complete its actions under this
subdivision within 30 days of receipt of the invoice and all
required documentation, including a completed
application.

(g) Applications for reimbursements from the fund
shall be filled on a first-come basis.
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(h) Applications for reimbursement that cannot be
paid from the fund due to insufficiency of the fund for
that fiscal year shall be held over until the next fiscal year
to be paid out of the renewed fund.

This section shall become inoperative on July 1, 2001,
and, as of January 1, 2002, is repealed, unless a later
enacted statute, that becomes operative on or before
January 1, 2002, deletes or extends the dates on which it
becomes inoperative and is repealed.

SEC. 1.04. Section 8030.8 of the Business and
Professions Code is amended to read:

8030.8. (a) For purposes of this chapter,
documentation accompanying an invoice is sufficient to
establish  entittement for reimbursement from the
Transcript Reimbursement Fund if it is filed with the
executive officer on an application form prescribed by
the board that is complete in all respects, and that
establishes all of the following:

(1) The case name and number and that the litigant or
litigants requesting the reimbursement are indigent
persons.

(2) The applicant is qualified under the provisions of
this chapter.

(3) The case is not a fee-generating case, as defined in
Section 8030.4.

(4) The invoice or other documentation shall evidence
that the certified shorthand reporter to be reimbursed
was, at the time the services were rendered, a duly
licensed certified shorthand reporter.

(5) The invoice shall be accompanied by a statement,
signed by the applicant, stating that the charges are for
transcripts actually provided as indicated on the invoice.

(6) The applicant has acknowledged, in writing, that
as a condition of entittement for reimbursement that the
applicant agrees to refund the entire amount disbursed
from the Transcript Reimbursement Fund from any costs
or attorneys’ fees awarded to the applicant by the court
or provided for in any settlement agreement in the case.

92



AB 1094 — 20—

NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

wWwww
O ~NO 01

(7) The certified shorthand reporter's invoice for
transcripts shall include separate itemizations of charges
claimed, as follows:

(A) Total charges and rates for customary services in
preparation of an original transcript and one copy or a
copy of the transcript of depositions.

(B) Total charges and rates for expedited deposition
transcripts.

(C) Total charges and rates in connection with
transcription of court proceedings.

(b) For an applicant claiming to be eligible pursuant
to subdivision (a), (b), or (c) of Section 8030.4, a letter
from the director of the project or center, certifying that
the project or center meets the standards set forth in one
of those subdivisions and that the litigant or litigants are
indigent persons, is sufficient documentation to establish
eligibility.

(c) For an applicant claiming to be eligible pursuant
to subdivision (d) of Section 8030.4, a letter certifying that
the applicant meets the requirements of that subdivision,
that the case is not a fee-generating case, as defined in
subdivision (g) of Section 8030.4, and that the litigant or
litigants are indigent persons, together with a letter from
the director of a project or center defined in subdivision
(@), (b), or (c) of Section 8030.4 certifying that the
litigant or litigants had been referred by that project or
center to the applicant, is sufficient documentation to
establish eligibility.

(d) The applicant may receive reimbursement
directly from the board when the applicant has
previously paid the certified shorthand reporter for
transcripts as provided in Section 8030.6. To receive
payment directly, the applicant shall submit, in addition
to all other required documentation, an itemized
statement signed by the certified shorthand reporter
performing the services that describes payment for
transcripts in accordance with the requirements of
Section 8030.6.
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— 21— AB 1094

(e) The board may prescribe appropriate forms to be
used by applicants and certified reporters to facilitate
these requirements.

(f) This chapter does not restrict the contractual
obligation or payment for services, including, but not
limited to, billing the applicant directly, during the
pendency of the claim.

This section shall become inoperative on July 1, 2001,
and, as of January 1, 2002, is repealed, unless a later
enacted statute, that becomes operative on or before
January 1, 2002, deletes or extends the dates on which it
becomes inoperative and is repealed.

SEC—12—Section—853—ofthe Civil- Code—is—amended 1o
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SEC. 1.3. Section 1793.23 of the Civil Code is amended
to read:

1793.23. (a) The Legislature finds and declares all of
the following:

(1) That the expansion of state warranty laws covering
new and used cars has given important and valuable
protection to consumers.

(2) That, in states without this valuable warranty
protection, used and irrepairable motor vehicles are
being resold in the marketplace without notice to the
subsequent purchaser.

(3) That other states have addressed this problem by
requiring notices on the title of these vehicles or other
notice procedures to warn consumers that the motor
vehicles were repurchased by a dealer or manufacturer
because the vehicle could not be repaired in a reasonable
length of time or a reasonable number of repair attempts
or the dealer or manufacturer was not willing to repair
the vehicle.

(4) That these notices serve the interests of consumers
who have a right to information relevant to their buying
decisions.

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state.
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(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act.

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally
administered district shall, prior to any sale, lease, or
transfer of the vehicle in this state, or prior to exporting
the vehicle to another state for sale, lease, or transfer if the
vehicle was registered in this state and reacquired
pursuant to paragraph (2) of subdivision (d) of Section
1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the
notation “Lemon Law Buyback,” and affix a decal to the
vehicle in accordance with Section 11713.12 of the
Vehicle Code if the manufacturer knew or should have
known that the vehicle is required by law to be replaced,
accepted for restitution due to the failure of the
manufacturer to conform the vehicle to applicable
warranties pursuant to paragraph (2) of subdivision (d)
of Section 1793.2, or accepted for restitution by the
manufacturer due to the failure of the manufacturer to
conform the vehicle to warranties required by any other
applicable law of the state, any other state, or federal law.

(d) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle in
response to a request by the buyer or lessee that the
vehicle be either replaced or accepted for restitution
because the vehicle did not conform to express warranties
shall, prior to the sale, lease, or other transfer of the
vehicle, execute and deliver to the subsequent transferee
a notice and obtain the transferee’s  written
acknowledgment of a notice, as prescribed by Section
1793.24.

(e) Any person, including any dealer, who acquires a
motor vehicle for resale and knows or should have known
that the vehicle was reacquired by the vehicle's
manufacturer in response to a request by the last retail
owner or lessee of the vehicle that it be replaced or
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— 25— AB 1094

accepted for restitution because the vehicle did not
conform to express warranties shall, prior to the sale,
lease, or other transfer, execute and deliver to the
subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

() Any person, including any manufacturer or dealer,
who sells, leases, or transfers ownership of a motor vehicle
when the vehicle’s ownership certificate is inscribed with
the notation “Lemon Law Buyback” shall, prior to the
sale, lease, or ownership transfer of the vehicle, provide
the transferee with a disclosure statement signed by the
transferee that states:

“THIS VEHICLE WAS REPURCHASED BY ITS
MANUFACTURER DUE TO A DEFECT IN THE
VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS. THE TITLE TO THIS VEHICLE HAS BEEN
PERMANENTLY BRANDED WITH THE NOTATION
‘LEMON LAW BUYBACK'.”

(g) The disclosure requirements in subdivisions (d),
(e), and (f) are cumulative with all other consumer
notice requirements and do not relieve any person,
including any dealer or manufacturer, from complying
with any other applicable law, including any requirement
of subdivision (f) of Section 1793.22.

(h) For purposes of this section, “dealer” means any
person engaged in the business of selling, offering for sale,
or negotiating the retail sale of, a used motor vehicle or
selling motor vehicles as a broker or agent for another,
including the officers, agents, and employees of the
person and any combination or association of dealers.

SEC. 1.4. Section 2924c of the Civil Code is amended
to read:

2924c. (a) (1) Whenever all or a portion of the
principal sum of any obligation secured by deed of trust
or mortgage on real property or an estate for years
therein hereafter executed has, prior to the maturity date
fixed in that obligation, become due or been declared due
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by reason of default in payment of interest or of any
installment of principal, or by reason of failure of trustor
or mortgagor to pay, in accordance with the terms of that
obligation or of the deed of trust or mortgage, taxes,
assessments, premiums for insurance, or advances made
by beneficiary or mortgagee in accordance with the
terms of that obligation or of the deed of trust or
mortgage, the trustor or mortgagor or his or her successor
in interest in the mortgaged or trust property or any part
thereof, or any beneficiary under a subordinate deed of
trust or any other person having a subordinate lien or
encumbrance of record thereon, at any time within the
period specified in subdivision (e), if the power of sale
therein is to be exercised, or, otherwise at any time prior
to entry of the decree of foreclosure, may pay to the
beneficiary or the mortgagee or their successors in
interest, respectively, the entire amount due, at the time
payment is tendered, with respect to (A) all amounts of
principal, interest, taxes, assessments, insurance
premiums, or advances actually known by the beneficiary
to be, and that are, in default and shown in the notice of
default, under the terms of the deed of trust or mortgage
and the obligation secured thereby, (B) all amounts in
default on recurring obligations not shown in the notice
of default, and (C) all reasonable costs and expenses,
subject to subdivision (c), which are actually incurred in
enforcing the terms of the obligation, deed of trust, or
mortgage, and trustee’s or attorney’s fees, subject to
subdivision (d), other than the portion of principal as
would not then be due had no default occurred, and
thereby cure the default theretofore existing, and
thereupon, all proceedings theretofore had or instituted
shall be dismissed or discontinued and the obligation and
deed of trust or mortgage shall be reinstated and shall be
and remain in force and effect, the same as if the
acceleration had not occurred. This section does not
apply to bonds or other evidences of indebtedness
authorized or permitted to be issued by the
Commissioner of Corporations or made by a public utility
subject to the Public Utilities Code. For the purposes of
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this subdivision, the term “recurring obligation” means
all amounts of principal and interest on the loan, or rents,
subject to the deed of trust or mortgage in default due
after the notice of default is recorded; all amounts of
principal and interest or rents advanced on senior liens or
leaseholds which are advanced after the recordation of
the notice of default; and payments of taxes, assessments,
and hazard insurance advanced after recordation of the
notice of default. Where the beneficiary or mortgagee has
made no advances on defaults which would constitute
recurring obligations, the beneficiary or mortgagee may
require the trustor or mortgagor to provide reliable
written evidence that the amounts have been paid prior
to reinstatement.

(2) If the trustor, mortgagor, or other person
authorized to cure the default pursuant to this subdivision
does cure the default, the beneficiary or mortgagee or the
agent for the beneficiary or mortgagee shall, within 21
days following the reinstatement, execute and deliver to
the trustee a notice of rescission which rescinds the
declaration of default and demand for sale and advises the
trustee of the date of reinstatement. The trustee shall
cause the notice of rescission to be recorded within 30
days of receipt of the notice of rescission and of all
allowable fees and costs.

No charge, except for the recording fee, shall be made
against the trustor or mortgagor for the execution and
recordation of the notice which rescinds the declaration
of default and demand for sale.

(b) (1) The notice, of any default described in this
section, recorded pursuant to Section 2924, and mailed to
any person pursuant to Section 2924b, shall begin with the
following statement, printed or typed thereon:

“IMPORTANT NOTICE [14-point boldface type if
printed or in capital letters if typed]

IF YOUR PROPERTY IS IN FORECLOSURE

BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS,
IT MAY BE SOLD WITHOUT ANY COURT ACTION,
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[14-point boldface type if printed or in capital letters if

typed] and you may have the legal right to bring your
account in good standing by paying all of your past due
payments plus permitted costs and expenses within the
time permitted by law for reinstatement of your account,
which is normally five business days prior to the date set
for the sale of your property. No sale date may be set until
three months from the date this notice of default may be
recorded (which date of recordation appears on this
notice).

This amount is as of

(Date)
and will increase until your account becomes current.

While your property is in foreclosure, you still must pay
other obligations (such as insurance and taxes) required
by your note and deed of trust or mortgage. If you fail to
make future payments on the loan, pay taxes on the
property, provide insurance on the property, or pay other
obligations as required in the note and deed of trust or
mortgage, the beneficiary or mortgagee may insist that
you do so in order to reinstate your account in good
standing. In addition, the beneficiary or mortgagee may
require as a condition to reinstatement that you provide
reliable written evidence that you paid all senior liens,
property taxes, and hazard insurance premiums.

Upon your written request, the beneficiary or
mortgagee will give you a written itemization of the
entire amount you must pay. You may not have to pay the
entire unpaid portion of your account, even though full
payment was demanded, but you must pay all amounts in
default at the time payment is made. However, you and
your beneficiary or mortgagee may mutually agree in
writing prior to the time the notice of sale is posted
(which  may not be earlier than the end of the
three-month  period stated above) to, among other
things, 1) provide additional time in which to cure the
default by transfer of the property or otherwise; or (2)
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— 29— AB 1094

establish a schedule of payments in order to cure your
default; or both (1) and (2).

Following the expiration of the time period referred to
in the first paragraph of this notice, unless the obligation
being foreclosed upon or a separate written agreement
between you and your creditor permits a longer period,
you have only the legal right to stop the sale of your
property by paying the entire amount demanded by your
creditor.

To find out the amount you must pay, or to arrange for
payment to stop the foreclosure, or if your property is in
foreclosure for any other reason, contact:

(Name of beneficiary or mortgagee)

(Mailing address)

(Telephone)

If you have any questions, you should contact a lawyer
or the governmental agency which may have insured
your loan.

Notwithstanding the fact that your property is in
foreclosure, you may offer your property for sale,
provided the sale is concluded prior to the conclusion of
the foreclosure.

Remember, YOU MAY LOSE LEGAL RIGHTS IF
YOU DO NOT TAKE PROMPT ACTION. [14-point
boldface type if printed or in capital letters if typed]”

Unless otherwise specified, the notice, if printed, shall
appear in at least 12-point boldface type.

If the obligation secured by the deed of trust or
mortgage is a contract or agreement described in
paragraph (1) or (4) of subdivision (a) of Section 1632,
the notice required herein shall be in Spanish if the
trustor requested a Spanish language translation of the
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contract or agreement pursuant to Section 1632. If the
obligation secured by the deed of trust or mortgage Iis
contained in a home improvement contract, as defined in
Sections 7151.2 and 7159 of the Business and Professions
Code, which is subject to Title 2 (commencing with
Section 1801), the seller shall specify on the contract
whether or not the contract was principally negotiated in
Spanish and if the contract was principally negotiated in
Spanish, the notice required herein shall be in Spanish.
No assignee of the contract or person authorized to
record the notice of default shall incur any obligation or
liability for failing to mail a notice in Spanish unless
Spanish is specified in the contract or the assignee or
person has actual knowledge that the secured obligation
was principally negotiated in Spanish. Unless specified in
writing to the contrary, a copy of the notice required by
subdivision (c) of Section 2924b shall be in English.

(2) Any failure to comply with the provisions of this
subdivision shall not affect the validity of a sale in favor
of a bona fide purchaser or the rights of an encumbrancer
for value and without notice.

(c) Costs and expenses which may be charged
pursuant to Sections 2924 to 2924i, inclusive, shall be
limited to the costs incurred for recording, mailing,
including certified and express mail charges, publishing,
and posting notices required by Sections 2924 to 2924,
inclusive, postponement pursuant to Section 2924g not to
exceed fifty dollars ($50) per postponement and a fee for
a trustee’'s sale guarantee or, in the event of judicial
foreclosure, a litigation guarantee. For purposes of this
subdivision, a trustee or beneficiary may purchase a
trustee’s sale guarantee at a rate meeting the standards
contained in Sections 12401.1 and 12401.3 of the Insurance
Code.

(d) Trustee’s or attorney’s fees which may be charged
pursuant to subdivision (a), or until the notice of sale is
deposited in the mail to the trustor as provided in Section
2924b, if the sale is by power of sale contained in the deed
of trust or mortgage, or, otherwise at any time prior to the
decree of foreclosure, are hereby authorized to be in an
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amount which does not exceed two hundred forty dollars
($240) with respect to any portion of the unpaid principal

sum secured which is fifty thousand dollars ($50,000) or

less, plus one-half of 1 percent of the unpaid principal sum
secured exceeding fifty thousand dollars ($50,000) up to
and including one hundred fifty thousand dollars

($150,000), plus one-quarter of 1 percent of any portion
of the wunpaid principal sum secured exceeding one
hundred fifty thousand dollars ($150,000) up to and

including five hundred thousand dollars ($500,000), plus

one-eighth of 1 percent of any portion of the unpaid

principal sum secured exceeding five hundred thousand
dollars ($500,000). Any charge for trustee’s or attorney’s

fees authorized by this subdivision shall be conclusively
presumed to be lawful and valid where the charge does
not exceed the amounts authorized herein. For purposes
of this subdivision, the unpaid principal sum secured shall
be determined as of the date the notice of default is
recorded.

(e) Reinstatement of a monetary default under the
terms of an obligation secured by a deed of trust, or
mortgage may be made at any time within the period
commencing with the date of recordation of the notice of
default until five business days prior to the date of sale set
forth in the initial recorded notice of sale.

In the event the sale does not take place on the date set
forth in the initial recorded notice of sale or a subsequent
recorded notice of sale is required to be given, the right
of reinstatement shall be revived as of the date of
recordation of the subsequent notice of sale, and shall
continue from that date until five business days prior to
the date of sale set forth in the subsequently recorded
notice of sale.

In the event the date of sale is postponed on the date
of sale set forth in either an initial or any subsequent
notice of sale, or is postponed on the date declared for sale
at an immediately preceding postponement of sale, and,
the postponement is for a period which exceeds five
business days from the date set forth in the notice of sale,
or declared at the time of postponement, then the right
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of reinstatement is revived as of the date of

postponement and shall continue from that date until five

business days prior to the date of sale declared at the time
of the postponement.

Nothing contained herein shall give rise to a right of
reinstatement during the period of five business days
prior to the date of sale, whether the date of sale is noticed
in a notice of sale or declared at a postponement of sale.

Pursuant to the terms of this subdivision, no
beneficiary, trustee, mortgagee, or their agents or
successors shall be liable in any manner to a trustor,
mortgagor, their agents or successors for the failure to
allow a reinstatement of the obligation secured by a deed
of trust or mortgage during the period of five business
days prior to the sale of the security property, and no such
right of reinstatement during this period is created by this
section. Any right of reinstatement created by this section
is terminated five business days prior to the date of sale
set forth in the initial date of sale, and is revived only as
prescribed herein and only as of the date set forth herein.

As used in this subdivision, the term “business day” has
the same meaning as specified in Section 9.

SEC. 1.5. Section 2924j of the Civil Code is amended
to read:

2924j. (a) Unless an interpleader action has been
filed, within 30 days of the execution of the trustee’s deed
resulting from a sale in which there are proceeds
remaining after payment of the amounts required by
paragraphs (1) and (2) of subdivision (a) of Section
2924k, the trustee shall send written notice to all persons
with recorded interests in the real property as of the date
immediately prior to the trustee’s sale who would be
entitled to notice pursuant to subdivisions (b) and (c) of
Section 2924b. The notice shall be sent by first-class malil
in the manner provided in paragraph (1) of subdivision
(c) of Section 2924b and inform each entitled person of
each of the following:

(1) That there has been a trustee’s sale of the described
real property.
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(2) That the noticed person may have a claim to all or
a portion of the sale proceeds remaining after payment
of the amounts required by paragraphs (1) and (2) of
subdivision (a) of Section 2924k.

(3) The noticed person may contact the trustee at the
address provided in the notice to pursue any potential
claim.

(4) That before the trustee can act, the noticed person
shall submit a written claim to the trustee, executed
under penalty of perjury, stating the following:

(A) The amount of the claim to the date of trustee’s
sale.

(B) An itemized statement of the principal, interest,
and other charges.

(C) That claims must be received by the trustee at the
address stated in the notice no later than 30 days after the
date the trustee sends notice to the potential claimant.

(b) The trustee shall exercise due diligence to
determine the priority of the written claims received by
the trustee to the trustee’s sale surplus proceeds from
those persons to whom notice was sent pursuant to
subdivision (a). In the event there is no dispute as to the
priority of the written claims submitted to the trustee,
proceeds shall be paid within 30 days after the conclusion
of the notice period. If the trustee has failed to determine
the priority of written claims within 90 days following the
30-day notice period, then within 10 days thereafter the
trustee shall deposit the funds with the clerk of the court
pursuant to subdivision (c) or file an interpleader action
pursuant to subdivision (e). Nothing in this section shall
preclude any person from pursuing other remedies or
claims as to surplus proceeds.

(c) If, after due diligence, the trustee is unable to
determine the priority of the written claims received by
the trustee to the trustee’s sale surplus of multiple persons
or if the trustee determines there is a conflict between
potential claimants, the trustee may file a declaration of
the unresolved claims and deposit with the clerk of the
superior or municipal court, as applicable, of the county
in which the sale occurred, that portion of the sales
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proceeds that cannot be distributed, less any fees charged
by the clerk pursuant to this subdivision. The declaration
shall specify the date of the trustee’s sale, a description of
the property, the names and addresses of all persons sent
notice pursuant to subdivision (a), a statement that the
trustee exercised due diligence pursuant to subdivision
(b), that the trustee provided written notice as required
by subdivisions (a) and (d) and the amount of the sales
proceeds deposited by the trustee with the superior or
municipal court. Further, the trustee shall submit a copy
of the trustee’'s sales guarantee and any information
relevant to the identity, location, and priority of the
potential claimants with the superior or municipal court
and shall file proof of service of the notice required by
subdivision (d) on all persons described in subdivision
(a).

The clerk shall deposit the amount with the county
treasurer subject to order of the superior or municipal
court upon the application of any interested party. The
clerk may charge a reasonable fee for the performance of
activities pursuant to this subdivision equal to the fee for
filing an interpleader action pursuant to Article 2
(commencing with Section 26820) of Division 2 of Title
3 of the Government Code. Upon deposit of that portion
of the sale proceeds that cannot be distributed by due
diligence, the trustee shall be discharged of further
responsibility for the disbursement of sale proceeds. A
deposit with the clerk of the superior or municipal court
pursuant to this subdivision may be either for the total
proceeds of the trustee’s sale, less any fees charged by the
clerk, if a conflict or conflicts exist with respect to the total
proceeds, or that portion that cannot be distributed after
due diligence, less any fees charged by the clerk.

(d) Before the trustee deposits the funds with the
clerk of the court pursuant to subdivision (c), the trustee
shall send written notice by first-class mail, postage
prepaid, to all persons described in subdivision ()
informing them that the trustee intends to deposit the
funds with the clerk of the superior or municipal court,
as applicable, and that a claim for the funds must be filed
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with the court within 30 days from the date of the notice,
providing the address of the court in which the funds
were deposited, and a phone number for obtaining
further information.

Within 90 days after deposit with the clerk, the court
shall consider all claims filed at least 15 days before the
date on which the hearing is scheduled by the court, the
clerk shall serve written notice of the hearing by first-class
mail on all claimants identified in the trustees’ declaration
at the addresses specified therein. The court shall
distribute the deposited funds to any and all claimants
entitled thereto.

(e) Nothing in this section restricts the ability of a
trustee to file an interpleader action in order to resolve
a dispute about the proceeds of a trustee’s sale. Once an
interpleader action has been filed, thereafter the
provisions of this section shall not apply.

(f) “Due diligence,” for the purposes of this section
means that the trustee researched the written claims
submitted or other evidence of conflicts and determined
that a conflict of priorities exists between two or more
claimants which the trustee is unable to resolve.

SEC. 1.6. Section 2924.3 of the Civil Code is amended
to read:

2924.3. (a) Except as provided in subdivisions (b)
and (c), a person who has undertaken as an agent of a
mortgagee, beneficiary, or owner of a promissory note
secured directly or collaterally by a mortgage or deed of
trust on real property or an estate for years therein, to
make collections of payments from an obligor under the
note, shall mail the following notices, postage prepaid, to
each mortgagee, beneficiary or owner for whom the
agent has agreed to make collections from the obligor
under the note:

(1) A copy of the notice of default filed in the office of
the county recorder pursuant to Section 2924 on account
of a breach of obligation under the promissory note on
which the agent has agreed to make collections of
payments, within 15 days after recordation.
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(2) Notice that a notice of default has been recorded
pursuant to Section 2924 on account of a breach of an
obligation secured by a mortgage or deed of trust against
the same property or estate for years therein having
priority over the mortgage or deed of trust securing the
obligation described in paragraph (1), within 15 days
after recordation or within three business days after the
agent receives the information, whichever is later.

(3) Notice of the time and place scheduled for the sale
of the real property or estate for years therein pursuant
to Section 2924f under a power of sale in a mortgage or
deed of trust securing an obligation described in
paragraphs (1) or (2), not less than 15 days before the
scheduled date of the sale or not later than the next
business day after the agent receives the information,
whichever is later.

(b) An agent who has undertaken to make collections
on behalf of mortgagees, beneficiaries or owners of
promissory notes secured by mortgages or deeds of trust
on real property or an estate for years therein shall not be
required to comply with the provisions of subdivision (a)
with respect to a mortgagee, beneficiary or owner who is
entitted to receive notice pursuant to subdivision (c) of
Section 2924b or for whom a request for notice has been
recorded pursuant to subdivision (b) of Section 2924b if
the agent reasonably believes that the address of the
mortgagee, beneficiary, or owner described in Section
2924b is the current business or residence address of that
person.

(c) An agent who has undertaken to make collections
on behalf of mortgagees, beneficiaries or owners of
promissory notes secured by mortgages or deeds of trust
on real property or an estate for years therein shall not be
required to comply with the provisions of paragraph (1)
or (2) of subdivision (a) if the agent knows or reasonably
believes that the default has already been cured by or on
behalf of the obligor.

(d) Any failure to comply with the provisions of this
section shall not affect the validity of a sale in favor of a
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bona fide purchaser or the rights of an encumbrancer for
value and without notice.
SEC—1-8—Sechon—2934a—etthe—Ci—Coede—s—amended
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SEC. 2. Section 77 of the Code of Civil Procedure is
amended to read:

77. (a) In every county and city and county, there is
an appellate department of the superior court consisting
of three judges or, when the Chairperson of the Judicial
Council finds it necessary, four judges.

(1) In a county with three or fewer judges of the
superior court, the appellate department shall consist of
those judges, one of whom shall be designated as
presiding judge by the Chairperson of the Judicial
Council, and an additional judge or judges as designated
by the Chairperson of the Judicial Council. Each
additional judge shall be a judge of the superior court of
another county or a judge retired from the superior court
or court of higher jurisdiction in this state.

(2) In a county with four or more judges of the
superior court, the appellate department shall consist of
judges of that court designated by the Chairperson of the
Judicial Council, who shall also designate one of the
judges as the presiding judge of the department.

(b) In an appellate department with four judges, no
more than three judges shall participate in a hearing or
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decision. The presiding judge of the department shall
designate the three judges who shall participate.

(c) In addition to their other duties, the judges
designated as members of the appellate department of
the superior court shall serve for the period specified in
the order of designation. Whenever a judge is designated
to serve in the appellate department of the superior court
of a county other than the county in which the judge was
elected or appointed as a superior court judge, or if he or
she is retired, in a county other than the county in which
he or she resides, he or she shall receive from the county
to which he or she is designated his or her expenses for
travel, board, and lodging. If the judge is out of his or her
county overnight or longer, by reason of the designation,
the judge shall be paid a per diem allowance in lieu of
expenses for board and lodging in the same amounts as
are payable for those purposes to justices of the Supreme
Court under the rules of the State Board of Control. In
addition, a retired judge shall receive from the state and
the county to which he or she is designated, for the time
so served, amounts equal to that which he or she would
have received from each if he or she had been assigned
to the superior court of the county.

(d) The concurrence of two judges of the appellate
department of the superior court shall be necessary to
render the decision in every case in, and to transact any
other business except business that may be done at
chambers by the presiding judge of, that department.
The presiding judge shall convene the appellate
department when necessary. He or she shall also
supervise its business and transact any business that may
be done at chambers.

(e) Every appellate department under this section
shall have jurisdiction on appeal from the municipal
courts within the county or city and county in all cases in
which an appeal may be taken to the superior court as is
now or may hereafter be provided by law, except those
appeals that require a retrial in the superior court. The
powers of each appellate department shall be the same as
are now or may hereafter be provided by law or rule of
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the Judicial Council relating to appeals to the superior
courts.

() The Judicial Council may promulgate rules, not
inconsistent with law, governing the practice and
procedure and the disposition of the business of such
appellate departments, or of each class thereof.

(g) Notwithstanding any other provision of law, the
chief justice may designate any municipal court judge as
a member of the appellate department of the superior
court if the municipal court is participating in a trial court
coordination plan approved by the Judicial Council and
the designated municipal court judge has been assigned
to the superior court of the county by the chief justice.

SEC. 2.3. Section 87 of the Code of Civil Procedure is
repealed.

SEC. 2.4. Section 200 of the Code of Civil Procedure
is amended to read:

200. When authorized by local superior court rules, a
municipal court district pursuant to duly adopted court
rule may use the same juror pool as that summoned for
use in the superior court. Persons so selected for jury
service in those municipal courts need not be residents of
the judicial district. In Los Angeles County, the municipal
courts shall use the same jury pool as that summoned for
use in the superior court.

SEC—3—Seetion41546—+ofthe Code—otCiviPrecedure
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SECH4.

SEC. 3. Section 484.070 of the Code of Civil Procedure
is amended to read:

484.070. (a) If the defendant claims that the personal
property described in the plaintiff's application, or a
portion of such property, is exempt from attachment, the
defendant shall claim the exemption as provided in this
section. If the defendant fails to make the claim or makes
the claim but fails to prove that the personal property is
exempt, the defendant may not later claim the exemption
except as provided in Section 482.100.

(b) If the defendant desires to claim at the hearing
that real or personal property not described in the
plaintiff's application or real property described in the
plaintiff's application is exempt from attachment, in
whole or in part, the defendant shall claim the exemption
as provided in this section. Failure to make the claim does
not preclude the defendant from Ilater claiming the
exemption. If the claim is made as provided in this section
but the defendant fails to prove that the property is
exempt from attachment, the defendant may not later
claim that the property, or a portion thereof, is exempt
except as provided in Section 482.100.

(c) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(d) The claim of exemption shall be accompanied by
an affidavit supporting any factual issues raised by the
claim and points and authorities supporting any legal
issues raised.

(e) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
filed and served on the plaintiff not less than five court
days before the date set for the hearing.

(H If the plaintiff desires to oppose the claim of
exemption, the plaintiff shall file and serve on the
defendant, not less than two days before the date set for
the hearing, a notice of opposition to the claim of
exemption, accompanied by an affidavit supporting any
factual issues raised and points and authorities supporting
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any legal issues raised. If the plaintiff does not file and
serve a notice of opposition as provided in this

subdivision, no writ of attachment shall be issued as to the
property claimed to be exempt. If all of the property

described in the plaintiff's application is claimed to be

exempt and the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, no hearing

shall be held and no right to attach order or writ of

attachment shall be issued and any temporary protective
order issued pursuant to Chapter 6 (commencing with
Section 486.010) immediately expires.

(g) If the plaintiff files and serves a notice of opposition
to the claim as provided in this section, the defendant has
the burden of proving that the property is exempt from
attachment.

SEC. 4. Section 484.350 of the Code of Civil Procedure
is amended to read:

484.350. (a) If the defendant claims that the property
described in the plaintiff's application, or a portion of such
property, is exempt from attachment, the defendant may
claim the exemption as provided in this section. If the
defendant fails to make a claim with respect to personal
property, or makes a claim with respect to real or
personal property but fails to prove that the property is
exempt, the defendant may not later claim the exemption
except as provided in Section 482.100.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(c) The claim of exemption shall be accompanied by
an affidavit supporting any factual issues raised by the
claim and points and authorities supporting any legal
issues raised.

(d) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
filed and served on the plaintiff not less than five court
days before the date set for the hearing.
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SEC. 5. Section 569 of the Code of Civil Procedure is
amended to read:

569. Funds in the hands of a receiver may be
deposited in one or more interest bearing accounts in the
name and for the benefit of the receivership estate with
one or more financial institutions, provided that all of the
following conditions are satisfied:

(@) The deposits are fully guaranteed or insured under
federal law.

(b) The financial institution in which the funds are
deposited is not a party to the action in which the receiver
was appointed.

(c) The receiver does not own 1 percent or more in
value of the outstanding stock of the financial institution,
is not an officer, director, or employee of the financial
institution, and is not a sibling, whether by the whole or
half-blood, spouse, aunt, uncle, nephew, niece, ancestor,
or lineal descendant of an owner, officer, employee, or
director.

SEC. 6. Section 701.040 of the Code of Civil
Procedure, as amended by Section 5 of Chapter 591 of the
Statutes of 1995, is amended to read:

701.040. (a) Except as otherwise ordered by the
court upon a determination that the judgment creditor’s
lien has priority over the security interest, if property
levied upon is subject to a security interest that attached
prior to levy, the property or obligation is subject to
enforcement of the security interest without regard to
the levy unless the property is in the custody of the
levying officer; but, if the execution lien has priority over
the security interest, the secured party is liable to the
judgment creditor for any proceeds received by the
secured party from the property to the extent of the
execution lien.

(b) After the security interest is satisfied, the secured
party shall deliver any excess property, and pay any
excess payments or proceeds of property, remaining in
the possession of the secured party to the levying officer
for the purposes of the levy, as provided in Sections 9502
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and 9504 of the Commercial Code, unless otherwise
ordered by the court or directed by the levying officer.
(c) This section shall be repealed on January 1, 2002.
SEC—4-+—Section—7#03-340—ot—the—Code—of—Civil
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rt.

SEC. 7. Section 1005 of the Code of Civil Procedure is
amended to read:

1005. (a) Written notice shall be given, as prescribed
in subdivision (b), for the following motions:

(1) Notice of Application and Hearing for Writ of
Attachment under Section 484.040.

(2) Notice of Application and Hearing for Claim and
Delivery under Section 512.030.

(3) Notice of Hearing for Claim of Exemption under
Section 706.105.

(4) Motion to Quash Summons pursuant to subdivision
(b) of Section 418.10.

(5) Motion  for  Determination of Good Faith
Settlement pursuant to Section 877.6.

(6) Hearing for Discovery of Peace Officer Personnel
Records pursuant to Section 1043 of the Evidence Code.
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(7) Notice of Hearing of Third-Party Claim pursuant
to Section 720.320.

(8) Motion for an Order to Attend Deposition more
than 150 miles from deponent's residence pursuant to
paragraph (3) of subdivision (e) of Section 2025.

(9) Notice of Hearing of Application for Relief
pursuant to Section 946.6 of the Government Code.

(10) Motion to Set Aside Default or Default Judgment
and for Leave to Defend Actions pursuant to Section
473.5.

(11) Motion to Expunge Notice of Pendency of Action
pursuant to Section 405.30.

(12) Motion to Set Aside Default and for Leave to
Amend pursuant to Section 585.5.

(13) Any other proceeding under this code in which
notice is required and no other time or method is
prescribed by law or by court or judge.

(b) Unless otherwise ordered or specifically provided
by law, all moving and supporting papers shall be served
and filed at least 15 calendar days before the time
appointed for the hearing. The moving and supporting
papers served shall be a copy of the pafiges or to be
filed with the court. However, if the notice is served by
mail, the required 15-day period of notice before the time
appointed for the hearing shall be increased by five days
if the place of mailing and the place of address are within
the State of California, 10 days if either the place of
mailing or the place of address is outside the State of
California but within the United States, and 20 days if
either the place of mailing or the place of address is
outside the United States, and if the notice is served by
facsimile transmission, express mail, or another method of
delivery providing for overnight delivery, the required
15-day period of notice before the time appointed for the
hearing shall be increased by two court days. Section 1013,
which extends the time within which a right may be
exercised or an act may be done, does not apply to a notice
of motion, papers opposing a motion, or reply papers
governed by this section. All papers opposing a motion so
noticed shall be filed with the court and a copy served on
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each party at least five court days, and all reply papers at
least two court days before the time appointed for the
hearing. Notwithstanding any other provision of this

section, all papers opposing a motion and all reply papers
shall be served by personal delivery, facsimile

transmission, express mail, or other means consistent with
the provisions of Sections 1010, 1011, 1012, and 1013, and
reasonably calculated to ensure delivery to the other
party or parties not later than the close of the next
business day after the time the opposing papers or reply
papers, as applicable, are filed.

The court, or a judge thereof, may prescribe a shorter
time.

SEC. 8. Section 1985.3 of the Code of Civil Procedure
is amended to read:

1985.3. (a) For purposes of this section, the following
definitions apply:

(1) “Personal records” means the original or any copy
of books, documents, or other writings pertaining to a
consumer and which are maintained by any “witness”
which is a physician, chiropractor, veterinarian,
veterinary hospital, veterinary clinic, pharmacist,
pharmacy, hospital, state or national bank, state or federal
association (as defined in Section 5102 of the Financial
Code), state or federal credit union, trust company,
anyone authorized by this state to make or arrange loans
that are secured by real property, security brokerage
firm, insurance company, title insurance company,
underwritten  title company, escrow agent licensed
pursuant to Division 6 (commencing with Section 17000)
of the Financial Code or exempt from licensure pursuant
to Section 17006 of the Financial Code, attorney,
accountant, institution of the Farm Credit System, as
specified in Section 2002 of Title 12 of the United States
Code, or telephone corporation which is a public utility,
as defined in Section 216 of the Public Utilites Code, or
psychotherapist, as defined in Section 1010 of the
Evidence Code, or a private or public preschool,
elementary school, or secondary school.
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(2) “Consumer” means any individual, partnership of
five or fewer persons, association, or trust which has
transacted business with, or has used the services of, the
witness or for whom the witness has acted as agent or
fiduciary.

(3) “Subpoenaing party” means the person or persons
causing a subpoena duces tecum to be issued or served in
connection with any civil action or proceeding pursuant
to this code, but shall not include the state or local
agencies described in Section 7465 of the Government
Code, or any entity provided for under Article VI of the
California Constitution in any proceeding maintained
before an adjudicative body of that entity pursuant to
Chapter 4 (commencing with Section 6000) of Division
3 of the Business and Professions Code.

(4) “Deposition officer” means a person who meets
the qualifications specified in paragraph (3) of
subdivision (d) of Section 2020.

(b) The date specified in a subpoena duces tecum for
the production of personal records shall not be less than
15 days from the date the subpoena is issued. Prior to the
date called for in the subpoena duces tecum for the
production of personal records, the subpoenaing party
shall serve or cause to be served on the consumer whose
records are being sought a copy of the subpoena duces
tecum, of the affidavit supporting the issuance of the
subpoena, and of the notice described in subdivision (e).
This service shall be made as follows:

(1) To the consumer personally, or at his or her last
known address, or in accordance with Chapter 5
(commencing with Section 1010) of Title 14 of Part 3, or,
if he or she is a party, to his or her attorney of record. If
the consumer is a minor, service shall be made on the
minor’s  parent, guardian, conservator, or similar
fiduciary, or if one of them cannot be located with
reasonable diligence, then service shall be made on any
person having the care or control of the minor or with
whom the minor resides or by whom the minor is
employed, and on the minor if the minor is at least 12
years of age.
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(2) Not less than 10 days prior to the date for
production specified in the subpoena duces tecum, plus
the additional time provided by Section 1013 if service is
by mail.

(3) At least five days prior to service upon the
custodian of the records, plus the additional time
provided by Section 1013 if service is by mail.

(c) Prior to the production of the records, the
subpoenaing party shall do either of the following:

(1) Serve or cause to be served upon the witness a
proof of personal service or of service by mail attesting to
compliance with subdivision (b).

(2) Furnish the witness a written authorization to
release the records signed by the consumer or by his or
her attorney of record. The withess may presume that any
attorney purporting to sign the authorization on behalf of
the consumer acted with the consent of the consumer.

(d) A subpoena duces tecum for the production of
personal records shall be served in sufficient time to allow
the witness a reasonable time to locate and produce the
records or copies thereof.

Except as to records subpoenaed for a criminal
proceeding or records subpoenaed during trial, a
subpoena duces tecum served upon a witness with
records in more than one location shall be served no less
than 10 days prior to the date specified for production,
unless good cause is shown pursuant to subdivision (h).

(e) Every copy of the subpoena duces tecum and
affidavit served on a consumer or his or her attorney in
accordance with subdivision (b) shall be accompanied by
a notice, in a typeface designed to call attention to the
notice, indicating that (1) records about the consumer
are being sought from the withess named on the
subpoena; (2) if the consumer objects to the witness
furnishing the records to the party seeking the records,
the consumer must file papers with the court or serve a
written objection as provided in subdivision (g) prior to
the date specified for production on the subpoena; and
(3) if the party who is seeking the records will not agree
in writing to cancel or limit the subpoena, an attorney
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should be consulted about the consumer’s interest in
protecting his or her rights of privacy. If a notice of taking

of deposition is also served, that other notice may be set
forth in a single document with the notice required by

this subdivision.

() A subpoena duces tecum for personal records
maintained by a telephone corporation which is a public
utility, as defined in Section 216 of the Public Utilities
Code, shall not be valid or effective unless it includes a
consent to release, signed by the consumer whose records
are requested, as required by Section 2891 of the Public
Utilities Code.

(g) Any consumer whose personal records are sought
by a subpoena duces tecum and who is a party to the civil
action in which this subpoena duces tecum is served may,
prior to the date for production, bring a motion under
Section 1987.1 to quash or modify the subpoena duces
tecum. Notice of the bringing of that motion shall be
given to the witness and deposition officer at least five
days prior to production. The failure to provide notice to
the deposition officer shall not invalidate the motion to
guash or modify the subpoena duces tecum.

Any other consumer whose personal records are sought
by a subpoena duces tecum may, prior to the date of
production, serve on the requesting party and the witness
a written objection that specifies the specific grounds on
which production of the personal records should be
prohibited.

No witness or deposition officer shall be required to
produce personal records after receipt of notice that such
a motion has been brought, except upon order of the
court in which the action is pending or by agreement of
the parties, witnesses, and consumers affected. No
witness shall be required to produce personal records
after service of a written objection by a nonparty
consumer, except upon order of the court in which the
action is pending or by agreement of the parties,
witnesses, and consumers affected.

The party requesting a consumer’'s personal records
may bring a motion under Section 1987.1 to enforce the
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subpoena within 20 days of service of the written

objection. The motion shall be accompanied by a

declaration showing a reasonable and good faith attempt
at informal resolution of the dispute between the party

requesting the personal records and the consumer or the
consumer’s attorney.

(h) Upon good cause shown and provided that the
rights of witnesses and consumers are preserved, a
subpoenaing party shall be entitled to obtain an order
shortening the time for service of a subpoena duces
tecum or waiving the requirements of subdivision (b)
where due diligence by the subpoenaing party has been
shown.

(i) Nothing contained in this section shall be construed
to apply to any subpoena duces tecum which does not
request the records of any particular consumer or
consumers and which requires a custodian of records to
delete all information which would in any way identify
any consumer whose records are to be produced.

() This section shall not apply to proceedings
conducted under Division 1 (commencing with Section
50), Division 4 (commencing with Section 3200), Division
4.5 (commencing with Section 6100), or Division 4.7
(commencing with Section 6200) of the Labor Code.

(k) Failure to comply with this section shall be
sufficient basis for the witness to refuse to produce the
personal records sought by a subpoena duces tecum.

SEC. 8.5. Section 1985.6 of the Code of Civil
Procedure is amended to read:

1985.6. (a) For purposes of this section, the following
definitions apply:

(1) “Employment records” means the original or any
copy of books, documents, or other writings pertaining to
the employment of any employee maintained by the
current or former employer of the employee.

(2) “Employee” means any individual who is or has
been employed by a witness subject to a subpoena duces
tecum.

(3) “Subpoenaing party” means the person or persons
causing a subpoena duces tecum to be issued or served in
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connection with any civil action or proceeding, but shall
not include the state or local agencies described in
Section 7465 of the Government Code, or any entity
provided for under Article VI of the California

Constitution in any proceeding maintained before an
adjudicative body of that entity pursuant to Chapter 4
(commencing with Section 6000) of Division 3 of the
Business and Professions Code.

(4) “Deposition officer” means a person who meets
the qualifications specified in paragraph (3) of
subdivision (d) of Section 2020.

(b) The date specified in a subpoena duces tecum for
the production of employment records shall not be less
than 15 days from the date the subpoena is issued. Prior
to the date called for in the subpoena duces tecum of the
production of employment records, the subpoenaing
party shall serve or cause to be served on the employee
whose records are being sought a copy of: the subpoena
duces tecum; the affidavit supporting the issuance of the
subpoena, if any; and the notice described in subdivision
(e). This service shall be made as follows:

(1) To the employee personally, or at his or her last
known address, or in accordance with Chapter 5
(commencing with Section 1010) of Title 14 of Part 3, or,
if he or she is a party, to his or her attorney of record. If
the employee is a minor, service shall be made on the
minor’s  parent, guardian, conservator, or similar
fiduciary, or if one of them cannot be located with
reasonable diligence, then service shall be made on any
person having the care or control of the minor, or with
whom the minor resides, and on the minor if the minor
is at least 12 years of age.

(2) Not less than 10 days prior to the date for
production specified in the subpoena duces tecum, plus
the additional time provided by Section 1013 if service is
by mail.

(3) At least five days prior to service upon the
custodian of the employment records, plus the additional
time provided by Section 1013 if service is by mail.
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(c) Prior to the production of the records, the
subpoenaing party shall either:

(1) Serve or cause to be served upon the witness a
proof of personal service or of service by mail attesting to
compliance with subdivision (b).

(2) Furnish the witness a written authorization to
release the records signed by the employee or by his or
her attorney of record. The witness may presume that the
attorney purporting to sign the authorization on behalf of
the employee acted with the consent of the employee.

(d) A subpoena duces tecum for the production of
employment records shall be served in sufficient time to
allow the witness a reasonable time to locate and produce
the records or copies thereof.

Except as to records subpoenaed for a criminal
proceeding or records subpoenaed during trial, a
subpoena duces tecum served upon a witness with
records in more than one location shall be served no less
than 10 days prior to the date specified for production,
unless good cause is shown pursuant to subdivision (Q).

(e) Every copy of the subpoena duces tecum and
affidavit served on an employee or his or her attorney in
accordance with subdivision (b) shall be accompanied by
a notice, in a typeface designed to call attention to the
notice, indicating that (1) employment records about the
employee are being sought from the witness named on
the subpoena; (2) the employment records may be
protected by a right of privacy; (3) if the employee
objects to the witness furnishing the records to the party
seeking the records the employee shall file papers with
the court prior to the date specified for production on the
subpoena; and (4) if the subpoenaing party does not
agree in writing to cancel or limit the subpoena, an
attorney should be consulted about the employee’s
interest in protecting his or her rights of privacy. If a
notice of taking of deposition is also served, that other
notice may be set forth in a single document with the
notice required by this subdivision.

() Any employee whose employment records are
sought by a subpoena duces tecum may, prior to the date
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for production, bring a motion under Section 1987.1 to
quash or modify the subpoena duces tecum. Notice of the
bringing of that motion shall be given to the witness and
the deposition officer at least five days prior to
production. The failure to provide notice to the
deposition officer shall not invalidate the motion to quash
or modify the subpoena duces tecum.

Any nonparty employee whose employment records
are sought by a subpoena duces tecum may, prior to the
date of production, serve on the requesting party and the
witness a written objection that specifies the specific
grounds on which production of the employment records
should be prohibited.

No witness or deposition officer shall be required to
produce employment records after receipt of notice that
such a motion has been brought, except upon order of the
court in which the action is pending or by agreement of
the parties, witnesses, and employees affected. No
witness shall be required to produce employment records
after service of a written objection by a nonparty
employee, except upon order of the court in which the
action is pending or by agreement of the parties,
witnesses, and employees affected.

The party requesting an employee's employment
records may bring a motion under subdivision (c) of
Section 1987 to enforce the subpoena within 20 days of
service of the written objection. The motion shall be
accompanied by a declaration showing a reasonable and
good faith attempt at informal resolution of the dispute
between the party requesting the employment records
and the employee or the employee’s attorney.

(g) Upon good cause shown and provided that the
rights of witness and employees are preserved, a
subpoenaing party shall be entitled to obtain an order
shortening the time for service of a subpoena duces
tecum or waiving the requirements of subdivision (b)
where due diligence by the subpoenaing party has been
shown.

(h) Nothing contained in this section shall be
construed to apply to any subpoena duces tecum which
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does not request the records of any particular employee
or employees and which requires a custodian of records
to delete all information which would in any way identify
any employee whose records are to be produced.

() This section shall not apply to proceedings
conducted under Division 1 (commencing with Section
50), Division 4 (commencing with Section 3200), Division
4.5 (commencing with Section 6100), or Division 4.7
(commencing with Section 6200) of the Labor Code.

() Failure to comply with this section shall be
sufficient basis for the witness to refuse to produce the
employment records sought by subpoena duces tecum.

SEC. 9. Section 2024 of the Code of Civil Procedure is
amended to read:

2024. (a) Except as otherwise provided in this
section, any party shall be entitled as a matter of right to
complete discovery proceedings on or before the 30th
day, and to have motions concerning discovery heard on
or before the 15th day, before the date initially set for the
trial of the action. As used in this section, discovery is
considered completed on the day a response is due or on
the day a deposition begins. Except as provided in
subdivision (e), a continuance or postponement of the
trial date does not operate to reopen discovery
proceedings.

(b) The time limit on completing discovery in an
action to be arbitrated under Chapter 2.5 (commencing
with Section 1141.10) of Title 3 of Part 3 is subject to
Judicial Council Rule. After an award in a case ordered to
judicial arbitration, completion of discovery is limited by
Section 1141.24.

(c) This section does not apply to (1) summary
proceedings for obtaining possession of real property
governed by Chapter 4 (commencing with Section 1159)
of Title 3 of Part 3, in which discovery shall be completed
on or before the fifth day before the date set for trial
except as provided in subdivisions (e) and (f), or (2)
eminent domain proceedings governed by Title 7
(commencing with Section 1230.010) of Part 3.

92



NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

AP OWWWWW
O OWow~NO Ul

— 67— AB 1094

(d) Any party shall be entitted as a matter of right to
complete discovery proceedings pertaining to a witness
identified under Section 2034 on or before the 15th day,
and to have motions concerning that discovery heard on
or before the 10th day, before the date initially set for the
trial of the action.

(e) On motion of any party, the court may grant leave
to complete discovery proceedings, or to have a motion
concerning discovery heard, closer to the initial trial date,
or to reopen discovery after a new trial date has been set.
This motion shall be accompanied by a declaration stating
facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.

In exercising its discretion to grant or deny this motion,
the court shall take into consideration any matter
relevant to the leave requested, including, but not limited
to, the following:

(1) The necessity and the reasons for the discovery.

(2) The diligence or lack of diligence of the party
seeking the discovery or the hearing of a discovery
motion, and the reasons that the discovery was not
completed or that the discovery motion was not heard
earlier.

(3) Any likelihood that permitting the discovery or
hearing the discovery motion will prevent the case from
going to trial on the date set, or otherwise interfere with
the trial calendar, or result in prejudice to any other
party.

(4) The length of time that has elapsed between any
date previously set, and the date presently set, for the trial
of the action.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to extend or to
reopen discovery, unless it finds that the one subject to
the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction
unjust.

() Parties to the action may, with the consent of any
party affected by it, enter into an agreement to extend
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the time for the completion of discovery proceedings or
for the hearing of motions concerning discovery, or to
reopen discovery after a new date for trial of the action
has been set. This agreement may be informal, but it shall
be confirmed in a writing that specifies the extended
date. In no event shall this agreement require a court to
grant a continuance or postponement of the trial of the
action.

(9) When the last day to perform or complete any act
provided for in this article falls on a Saturday, Sunday, or
holiday as specified in Section 10, the time Ilimit is
extended until the next day not a Saturday, Sunday, or
holiday.

SEC. 9.05. Section 2025 of the Code of Civil Procedure
is amended to read:

2025. (a) Any party may obtain discovery within the
scope delimited by Section 2017, and subject to the
restrictions set forth in Section 2019, by taking in
California the oral deposition of any person, including any
party to the action. The person deposed may be a natural
person, an organization such as a public or private
corporation, a partnership, an association, or a
governmental agency.

(b) Subject to subdivisions (f) and (t), an oral
deposition may be taken as follows:

(1) The defendant may serve a deposition notice
without leave of court at any time after that defendant
has been served or has appeared in the action, whichever
occurs first.

(2) The plaintiff may serve a deposition notice without
leave of court on any date that is 20 days after the service
of the summons on, or appearance by, any defendant.
However, on motion with or without notice, the court, for
good cause shown, may grant to a plaintiff leave to serve
a deposition notice on an earlier date.

(c) A party desiring to take the oral deposition of any
person shall give notice in writing in the manner set forth
in subdivision (d). However, where under subdivision
(d) of Section 2020 only the production by a nonparty of
business records for copying is desired, a copy of the
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deposition subpoena shall serve as the notice of
deposition. The notice of deposition shall be given to
every other party who has appeared in the action. The
deposition notice, or the accompanying proof of service,
shall list all the parties or attorneys for parties on whom
it is served.

Where, as defined in subdivision (a) of Section 1985.3,
the party giving notice of the deposition is a subpoenaing
party, and the deponent is a witness commanded by a
deposition subpoena to produce personal records of a
consumer, the subpoenaing party shall serve on that
consumer (1) a notice of the deposition, (2) the notice of
privacy rights specified in subdivision (e) of Section
1985.3 and in Section 1985.6, and (3) a copy of the
deposition subpoena.

(d) The deposition notice shall state all of the
following:

(1) The address where the deposition will be taken.

(2) The date of the deposition, selected under
subdivision (f), and the time it will commence.

(3) The name of each deponent, and the address and
telephone number, if known, of any deponent who is not
a party to the action. If the name of the deponent is not
known, the deposition notice shall set forth instead a
general description sufficient to identify the person or
particular class to which the person belongs.

(4) The specification with reasonable particularity of
any materials or category of materials to be produced by
the deponent.

(5) Any intention to record the testimony by
audiotape or videotape, in addition to recording the
testimony by the stenographic method as required by
paragraph (1) of subdivisioh) (

(6) Any intention to reserve the right to use at trial a
videotape deposition of a treating or consulting physician
or of any expert witness under paragraph (4) of
subdivision (u). In this event, the operator of the
videotape camera shall be a person who is authorized to
administer an oath, and shall not be financially interested
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in the action or be a relative or employee of any attorney
of any of the parties.

If the deponent named is not a natural person, the
deposition  notice  shall describe with  reasonable
particularity the matters on which examination is
requested. In that event, the deponent shall designate
and produce at the deposition those of its officers,
directors, managing agents, employees, or agents who are
most qualified to testify on its behalf as to those matters
to the extent of any information known or reasonably
available to the deponent. A deposition subpoena shall
advise a nonparty deponent of its duty to make this
designation, and shall describe with  reasonable
particularity the matters on which examination is
requested.

If the attendance of the deponent is to be compelled by
service of a deposition subpoena under Section 2020, an
identical copy of that subpoena shall be served with the
deposition notice.

(e) (1) The deposition of a natural person, whether or
not a party to the action, shall be taken at a place that is,
at the option of the party giving notice of the deposition,
either within 75 miles of the deponent’s residence, or
within the county where the action is pending and within
150 miles of the deponent’s residence, unless the court
orders otherwise under paragraph (3).

(2) The deposition of an organization that is a party to
the action shall be taken at a place that is, at the option
of the party giving notice of the deposition, either within
75 miles of the organization’s principal executive or
business office in California, or within the county where
the action is pending and within 150 miles of that office.
The deposition of any other organization shall be taken
within 75 miles of the organization’s principal executive
or business office in California, unless the organization
consents to a more distant place. If the organization has
not designated a principal executive or business office in
California, the deposition shall be taken at a place that is,
at the option of the party giving notice of the deposition,
either within the county where the action is pending, or
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within 75 miles of any executive or business office in
California of the organization.

(3) A party desiring to take the deposition of a natural
person who is a party to the action or an officer, director,
managing agent, or employee of a party may make a
motion for an order that the deponent attend for
deposition at a place that is more distant than that
permitted under paragraph (1). This motion shall be
accompanied by a declaration stating facts showing a
reasonable and good faith attempt at an informal
resolution of any issue presented by the motion.

In exercising its discretion to grant or deny this motion,
the court shall take into consideration any factor tending
to show whether the interests of justice will be served by
requiring the deponent's attendance at that more distant
place, including, but not limited to, the following:

(A) Whether the moving party selected the forum.

(B) Whether the deponent will be present to testify at
the trial of the action.

(C) The convenience of the deponent.

(D) The feasibility of conducting the deposition by
written questions under Section 2028, or of using a
discovery method other than a deposition.

(E) The number of depositions sought to be taken at
a place more distant than that permitted under
paragraph (1).

(F) The expense to the parties of requiring the
deposition to be taken within the distance permitted
under paragraph (1).

(G) The whereabouts of the deponent at the time for
which the deposition is scheduled.

The order may be conditioned on the advancement by
the moving party of the reasonable expenses and costs to
the deponent for travel to the place of deposition.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to increase
travel limits for party deponent, unless it finds that the
one subject to the sanction acted with substantial
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justification or that other circumstances make the
imposition of the sanction unjust.

() An oral deposition shall be scheduled for a date at
least 10 days after service of the deposition notice. If, as
defined in subdivision (a) of Section 1985.3, the party
giving notice of the deposition is a subpoenaing party, and
the deponent is a witness commanded by a deposition
subpoena to produce personal records of a consumer, the
deposition shall be scheduled for a date at least 20 days
after issuance of that subpoena. However, in unlawful
detainer actions, an oral deposition shall be scheduled for
a date at least five days after service of the deposition
notice, but not later than five days before trial.

On motion or ex parte application of any party or
deponent, for good cause shown, the court may shorten
or extend the time for scheduling a deposition, or may
stay its taking until the determination of a motion for a
protective order under subdivision (i).

(g) Any party served with a deposition notice that
does not comply with subdivisions (b) to (f), inclusive,
waives any error or irregularity unless that party
promptly serves a written objection specifying that error
or irregularity at least three calendar days prior to the
date for which the deposition is scheduled, on the party
seeking to take the deposition and any other attorney or
party on whom the deposition notice was served. If an
objection is made three calendar days before the
deposition date, the objecting party shall make personal
service of that objection pursuant to Section 1011 on the
party who gave notice of the deposition. Any deposition
taken after the service of a written objection shall not be
used against the objecting party under subdivision (u) if
the party did not attend the deposition and if the court
determines that the objection was a valid one.

In addition to serving this written objection, a party
may also move for an order staying the taking of the
deposition and quashing the deposition notice. This
motion shall be accompanied by a declaration stating
facts showing a reasonable and good faith attempt at an
informal resolution of any issue presented by the motion.
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The taking of the deposition is stayed pending the
determination of this motion.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to quash a
deposition notice, unless it finds that the one subject to
the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction
unjust.

(h) (1) The service of a deposition notice under
subdivision (c) is effective to require any deponent who
is a party to the action or an officer, director, managing
agent, or employee of a party to attend and to testify, as
well as to produce any document or tangible thing for
inspection and copying.

(2) The attendance and testimony of any other
deponent, as well as the production by the deponent of
any document or tangible thing for inspection and
copying, requires the service on the deponent of a
deposition subpoena under Section 2020.

(i) Before, during, or after a deposition, any party, any
deponent, or any other affected natural person or
organization may promptly move for a protective order.
The motion shall be accompanied by a declaration stating
facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.

The court, for good cause shown, may make any order
that justice requires to protect any party, deponent, or
other natural person or organization from unwarranted
annoyance, embarrassment, or oppression, or undue
burden and expense. This protective order may include,
but is not Ilimited to, one or more of the following
directions:

(1) That the deposition not be taken at all.

(2) That the deposition be taken at a different time.

(3) That a videotape deposition of a treating or
consulting physician or of any expert witness, intended
for possible use at trial under paragraph (4) of subdivision
(u), be postponed until the moving party has had an
adequate  opportunity  to prepare, by  discovery
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deposition of the deponent, or other means, for
cross-examination.

(4) That the deposition be taken at a place other than
that specified in the deposition notice, if it is within a
distance permitted by subdivision (e).

(5) That the deposition be taken only on certain
specified terms and conditions.

(6) That the deponent's testimony be taken by
written, instead of oral, examination.

(7) That the method of discovery be interrogatories to
a party instead of an oral deposition.

(8) That the testimony be recorded in a manner
different from that specified in the deposition notice.

(9) That certain matters not be inquired into.

(10) That the scope of the examination be limited to
certain matters.

(11) That all or certain of the writings or tangible
things designated in the deposition notice not be
produced, inspected, or copied.

(12) That designated persons, other than the parties to
the action and their officers and counsel, be excluded
from attending the deposition.

(13) That a trade secret or other confidential research,
development, or commercial information not be
disclosed or be disclosed only to specified persons or only
in a specified way.

(14) That the parties simultaneously file specified
documents enclosed in sealed envelopes to be opened as
directed by the court.

(15) That the deposition be sealed and thereafter
opened only on order of the court.

If the motion for a protective order is denied in whole
or in part, the court may order that the deponent provide
or permit the discovery against which protection was
sought on those terms and conditions that are just.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion for a protective
order, unless it finds that the one subject to the sanction
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acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

() (1) If the party giving notice of a deposition fails to
attend or proceed with it, the court shall impose a
monetary sanction under Section 2023 against that party,
or the attorney for that party, or both, and in favor of any
party attending in person or by attorney, unless it finds
that the one subject to the sanction acted with substantial
justification or that other circumstances make the
imposition of the sanction unjust.

(2) If a deponent does not appear for a deposition
because the party giving notice of the deposition failed to
serve a required deposition subpoena, the court shall
impose a monetary sanction under Section 2023 against
that party, or the attorney for that party, or both, in favor
of any other party who, in person or by attorney, attended
at the time and place specified in the deposition notice in
the expectation that the deponent’s testimony would be
taken, unless the court finds that the one subject to the
sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

If a deponent on whom a deposition subpoena has been
served fails to attend a deposition or refuses to be sworn
as a witness, the court may impose on the deponent the
sanctions described in subdivision (h) of Section 2020.

(3) If, after service of a deposition notice, a party to the
action or an officer, director, managing agent, or
employee of a party, or a person designated by an
organization that is a party under subdivision (d),
without having served a valid objection under subdivision
(9), fails to appear for examination, or to proceed with it,
or to produce for inspection any document or tangible
thing described in the deposition notice, the party giving
the notice may move for an order compelling the
deponent’s attendance and testimony, and the
production for inspection of any document or tangible
thing described in the deposition notice. This motion (A)
shall set forth specific facts showing good cause justifying
the production for inspection of any document or
tangible thing described in the deposition notice, and (B)
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shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an
informal resolution of each issue presented by it or, when
the deponent fails to attend the deposition and produce
the documents or things described in the deposition
notice, by a declaration stating that the petitioner has
contacted the deponent to inquire about the
nonappearance. If this motion is granted, the court shall
also impose a monetary sanction under Section 2023
against the deponent or the party with whom the
deponent is affiliated, unless it finds that the one subject
to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction
unjust. On motion of any other party who, in person or by
attorney, attended at the time and place specified in the
deposition notice in the expectation that the deponent’s
testimony would be taken, the court shall also impose a
monetary sanction under Section 2023, unless it finds that
the one subject to the sanction acted with substantial
justification or that other circumstances make the
imposition of the sanction unjust.

If that party or party-affiliated deponent then fails to
obey an order compelling attendance, testimony, and
production, the court may make those orders that are just,
including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Section 2023
against that party deponent or against the party with
whom the deponent is affiliated. In lieu of or in addition
to this sanction, the court may impose a monetary
sanction under Section 2023 against that deponent or
against the party with whom that party deponent is
affiliated, and in favor of any party who, in person or by
attorney, attended in the expectation that the deponent’s
testimony would be taken pursuant to that order.

(k) Except as provided in paragraph (3) of subdivision
(d) of Section 2020, the deposition shall be conducted
under the supervision of an officer who is authorized to
administer an oath. This officer shall not be financially
interested in the action and shall not be a relative or
employee of any attorney of any of the parties, or of any
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of the parties. Any objection to the qualifications of the

deposition officer is waived unless made before the
deposition begins or as soon thereafter as the ground for
that objection becomes known or could be discovered by
reasonable diligence.

() (1) The deposition officer shall put the deponent
under oath. Unless the parties agree or the court orders
otherwise, the testimony, as well as any stated objections,
shall be taken stenographically. The party noticing the
deposition may also record the testimony by audiotape or
videotape if the notice of deposition stated an intention
also to record the testimony by either of those methods,
or if all the parties agree that the testimony may also be
recorded by either of those methods. Any other party, at
that party’s expense, may make a simultaneous audiotape
or videotape record of the deposition, provided that other
party promptly, and in no event less than three calendar
days before the date for which the deposition is
scheduled, serves a written notice of this intention to
audiotape or videotape the deposition testimony on the
party or attorney who noticed the deposition, on all other
parties or attorneys on whom the deposition notice was
served under subdivision (c), and on any deponent whose
attendance is being compelled by a deposition subpoena
under Section 2020. If this notice is given three calendar
days before the deposition date, it shall be made by
personal service under Section 1011. Examination and
cross-examination of the deponent shall proceed as
permitted at trial under the provisions of the Evidence
Code.

(2) If the deposition is being recorded by means of
audiotape or videotape, the following procedure shall be
observed:

(A) The area used for recording the deponent’s oral
testimony shall be suitably large, adequately lighted, and
reasonably quiet.

(B) The operator of the recording equipment shall be
competent to set up, operate, and monitor the equipment
in the manner prescribed in this subdivision. The
operator may be an employee of the attorney taking the
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deposition unless the operator is also the deposition
officer. However, if a videotape of deposition testimony
is to be used under paragraph (4) of subdivision (u), the
operator of the recording equipment shall be a person
who is authorized to administer an oath, and shall not be
financially interested in the action or be a relative or
employee of any attorney of any of the parties, unless all
parties attending the deposition agree on the record to
waive these qualifications and restrictions.

(C) The operator shall not distort the appearance or
the demeanor of participants in the deposition by the use
of camera or sound recording techniques.

(D) The deposition shall begin with an oral or written
statement on camera or on the audiotape that includes
the operator's name and business address, the name and
business address of the operator’'s employer, the date,
time, and place of the deposition, the caption of the case,
the name of the deponent, a specification of the party on
whose behalf the deposition is being taken, and any
stipulations by the parties.

(E) Counsel for the parties shall identify themselves
on camera or on the audiotape.

(F) The oath shall be administered to the deponent on
camera or on the audiotape.

(G) If the length of a deposition requires the use of
more than one unit of tape, the end of each unit and the
beginning of each succeeding unit shall be announced on
camera or on the audiotape.

(H) At the conclusion of a deposition, a statement shall
be made on camera or on the audiotape that the
deposition is ended and shall set forth any stipulations
made by counsel concerning the custody of the audiotape
or videotape recording and the exhibits, or concerning
other pertinent matters.

(D A party intending to offer an audiotaped or
videotaped recording of a deposition in evidence under
subdivision (u) shall notify the court and all parties in
writing of that intent and of the parts of the deposition to
be offered within sufficient time for objections to be
made and ruled on by the judge to whom the case is
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assigned for trial or hearing, and for any editing of the
tape. Objections to all or part of the deposition shall be
made in writing. The court may permit further

designations of testimony and objections as justice may
require. With respect to those portions of an audiotaped
or videotaped deposition that are not designated by any
party or that are ruled to be objectionable, the court may
order that the party offering the recording of the

deposition at the trial or hearing suppress those portions,
or that an edited version of the deposition tape be
prepared for use at the trial or hearing. The original
audiotape or videotape of the deposition shall be
preserved unaltered. If no stenographic record of the
deposition testimony has previously been made, the party
offering a videotape or an audiotape recording of that
testimony under subdivision (u) shall accompany that
offer with a stenographic transcript prepared from that
recording.

(3) In lieu of participating in the oral examination,
parties may transmit written questions in a sealed
envelope to the party taking the deposition for delivery
to the deposition officer, who shall unseal the envelope
and propound them to the deponent after the oral
examination has been completed.

(m) (1) The protection of information from discovery
on the ground that it is privileged or that it is protected
work product under Section 2018 is waived unless a
specific objection to its disclosure is timely made during
the deposition.

(2) Errors and irregularities of any kind occurring at
the oral examination that might be cured if promptly
presented are waived unless a specific objection to them
is timely made during the deposition. These errors and
irregularities include, but are not Ilimited to, those
relating to the manner of taking the deposition, to the
oath or affirmation administered, to the conduct of a
party, attorney, deponent, or deposition officer, or to the
form of any question or answer. Unless the objecting
party demands that the taking of the deposition be
suspended to permit a motion for a protective order
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under subdivision (n), the deposition shall proceed
subject to the objection.

(3) Objections to the competency of the deponent, or
to the relevancy, materiality, or admissibility at trial of the
testimony or of the materials produced are unnecessary
and are not waived by failure to make them before or
during the deposition.

(4) If a deponent fails to answer any question or to
produce any document or tangible thing under the
deponent’s control that is specified in the deposition
notice or a deposition subpoena, the party seeking that
answer or production may adjourn the deposition or
complete the examination on other matters without
waiving the right at a later time to move for an order
compelling that answer or production under subdivision
(0).

(n) On demand of any party or the deponent, the
deposition officer shall suspend the taking of testimony to
enable that party or deponent to move for a protective
order on the ground that the examination is being
conducted in bad faith or in a manner that unreasonably
annoys, embarrasses, or oppresses that deponent or party.
This motion shall be accompanied by a declaration stating
facts showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion.
The court, for good cause shown, may terminate the
examination or may limit the scope and manner of taking
the deposition as provided in subdivision (i). If the order
terminates the examination, the deposition shall not
thereafter be resumed, except on order of the court.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion for this
protective order, unless it finds that the one subject to the
sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(o) If a deponent fails to answer any question or to
produce any document or tangible thing under the
deponent’s control that is specified in the deposition
notice or a deposition subpoena, the party seeking
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discovery may move the court for an order compelling

that answer or production. This motion shall be made no
later than 60 days after the completion of the record of the
deposition, and shall be accompanied by a declaration
stating facts showing a reasonable and good faith attempt
at an informal resolution of each issue presented by the
motion. Notice of this motion shall be given to all parties,

and to the deponent either orally at the examination, or
by subsequent service in writing. If the notice of the

motion is given orally, the deposition officer shall direct

the deponent to attend a session of the court at the time
specified in the notice. Not less than five days prior to the
hearing on this motion, the moving party shall lodge with

the court a certified copy of any parts of the stenographic
transcript of the deposition that are relevant to the

motion. If a deposition is recorded by audiotape or

videotape, the moving party is required to lodge a

certified copy of a transcript of any parts of the deposition

that are relevant to the motion. If the court determines
that the answer or production sought is subject to
discovery, it shall order that the answer be given or the
production be made on the resumption of the deposition.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel
answer or production, unless it finds that the one subject
to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction
unjust.

If a deponent fails to obey an order entered under this
subdivision, the failure may be considered a contempt of
court. In addition, if the disobedient deponent is a party
to the action or an officer, director, managing agent, or
employee of a party, the court may make those orders
that are just against the disobedient party, or against the
party with whom the disobedient deponent is affiliated,
including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Section 2023. In
lieu of or in addition to this sanction, the court may
impose a monetary sanction under Section 2023 against
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that party deponent or against any party with whom the
deponent is affiliated.

(p) Unless the parties agree otherwise, the testimony
at any deposition recorded by stenographic means shall
be transcribed. The party noticing the deposition shall
bear the cost of that transcription, unless the court, on
motion and for good cause shown, orders that the cost be
borne or shared by another party. Any other party, at that
party’s expense, may obtain a copy of the transcript. If the
deposition officer receives a request from a party for an
original or a copy of the deposition transcript, or any
portion thereof, and the document will be available to
that party prior to the time the original or copy would be
available to any other party, the deposition officer shall
immediately notify all other parties attending the
deposition of the request, and shall, upon request by any
party other than the party making the original request,
make that copy of the full or partial deposition transcript
available to all parties at the same time. Stenographic
notes of depositions shall be retained by the reporter for
a period of not less than eight years from the date of the
deposition, where no transcript is produced, and not less
than one year from the date on which the transcript is
produced. Those notes may be either on paper or
electronic media, as long as it allows for satisfactory
production of a transcript at any time during the periods
specified. At the request of any other party to the action,
including a party who did not attend the taking of the
deposition testimony, any party who records or causes the
recording of that testimony by means of audiotape or
videotape shall promptly (1) permit that other party to
hear the audiotape or to view the videotape, and (2)
furnish a copy of the audiotape or videotape to that other
party on receipt of payment of the reasonable cost of
making that copy of the tape.

If the testimony at the deposition is recorded both
stenographically, and by audiotape or videotape, the
stenographic transcript is the official record of that
testimony for the purpose of the trial and any subsequent
hearing or appeal.
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(9) (1) If the deposition testimony is stenographically
recorded, the deposition officer shall send written notice
to the deponent and to all parties attending the
deposition when the original transcript of the testimony
for each session of the deposition is available for reading,
correcting, and signing, unless the deponent and the
attending parties agree on the record that the reading,
correcting, and signing of the transcript of the testimony
will be waived or that the reading, correcting, and signing
of a transcript of the testimony will take place after the
entire deposition has been concluded or at some other
specific time. For 30 days following each such notice,
unless the attending parties and the deponent agree on
the record or otherwise in writing to a longer or shorter
time period, the deponent may change the form or the
substance of the answer to a question, and may either
approve the transcript of the deposition by signing it, or
refuse to approve the transcript by not signing it.

Alternatively, within this same period, the deponent
may change the form or the substance of the answer to
any question and may approve or refuse to approve the
transcript by means of a letter to the deposition officer
signed by the deponent which is mailed by certified or
registered mail with return receipt requested. A copy of
that letter shall be sent by first-class mail to all parties
attending the deposition. For good cause shown, the
court may shorten the 30-day period for making changes,
approving, or refusing to approve the transcript.

The deposition officer shall indicate on the original of
the transcript, if the deponent has not already done so at
the office of the deposition officer, any action taken by the
deponent and indicate on the original of the transcript,
the deponent’s approval of, or failure or refusal to
approve, the transcript. The deposition officer shall also
notify in writing the parties attending the deposition of
any changes which the deponent timely made in person.
If the deponent fails or refuses to approve the transcript
within the allotted period, the deposition shall be given
the same effect as though it had been approved, subject
to any changes timely made by the deponent. However,
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on a seasonable motion to suppress the deposition,
accompanied by a declaration stating facts showing a
reasonable and good faith attempt at an informal
resolution of each issue presented by the motion, the
court may determine that the reasons given for the failure
or refusal to approve the transcript require rejection of
the deposition in whole or in part.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to suppress a
deposition, unless it finds that the one subject to the
sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(2) If there is no stenographic transcription of the
deposition, the deposition officer shall send written
notice to the deponent and to all parties attending the
deposition that the recording is available for review,
unless the deponent and all these parties agree on the
record to waive the hearing or viewing of an audiotape
or videotape recording of the testimony. For 30 days
following this notice the deponent, either in person or by
signed letter to the deposition officer, may change the
substance of the answer to any question.

The deposition officer shall set forth in a writing to
accompany the recording any changes made by the
deponent, as well as either the deponent's signature
identifying the deposition as his or her own, or a
statement of the deponents failure to supply the
signature, or to contact the officer within the allotted
period. When a deponent fails to contact the officer
within the allotted period, or expressly refuses by a
signature to identify the deposition as his or her own, the
deposition shall be given the same effect as though
signed. However, on a seasonable motion to suppress the
deposition, accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an
informal resolution of each issue presented by the motion,
the court may determine that the reasons given for the
refusal to sign require rejection of the deposition in whole
or in part.
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The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to suppress a
deposition, unless it finds that the one subject to the
sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

(N (1) The deposition officer shall certify on the
transcript of the deposition, or in a writing accompanying
an audiotaped or videotaped deposition as described in
paragraph (2) of subdivision (q), that the deponent was
duly sworn and that the transcript or recording is a true
record of the testimony given and of any changes made
by the deponent.

(2) When prepared as a rough draft transcript, the
transcript of the deposition may not be certified and may
not be used, cited, or transcribed as the certified
transcript of the deposition proceedings. The rough draft
transcript may not be cited or used in any way or at any
time to rebut or contradict the certified transcript of
deposition proceedings as provided by the deposition
officer.

(s) (1) The certified transcript of a deposition shall
not be filed with the court. Instead, the deposition officer
shall securely seal that transcript in an envelope or
package endorsed with the title of the action and marked:
“Deposition of (here insert name of deponent),” and
shall promptly transmit it to the attorney for the party
who noticed the deposition. This attorney shall store it
under conditions that will protect it against loss,
destruction, or tampering.

The attorney to whom the transcript of a deposition is
transmitted shall retain custody of it until six months after
final disposition of the action. At that time, the transcript
may be destroyed, unless the court, on motion of any
party and for good cause shown, orders that the transcript
be preserved for a longer period.

(2) An audiotape or videotape record of deposition
testimony, including a certified tape made by an operator
qgualified under subparagraph (B) of paragraph (2) of
subdivision (), shall not be filed with the court. Instead,
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the operator shall retain custody of that record and shall
store it under conditions that will protect it against loss,
destruction, or tampering, and preserve as far as
practicable the quality of the tape and the integrity of the
testimony and images it contains.

At the request of any party to the action, including a
party who did not attend the taking of the deposition
testimony, or at the request of the deponent, that
operator shall promptly (A) permit the one making the
request to hear or to view the tape on receipt of payment
of a reasonable charge for providing the facilities for
hearing or viewing the tape, and (B) furnish a copy of the
audiotape or the videotape recording to the one making
the request on receipt of payment of the reasonable cost
of making that copy of the tape.

The attorney or operator who has custody of an
audiotape or videotape record of deposition testimony
shall retain custody of it until six months after final
disposition of the action. At that time, the audiotape or
videotape may be destroyed or erased, unless the court,
on motion of any party and for good cause shown, orders
that the tape be preserved for a longer period.

(t) Once any party has taken the deposition of any
natural person, including that of a party to the action,
neither the party who gave, nor any other party who has
been served with a deposition notice pursuant to
subdivision (c) may take a subsequent deposition of that
deponent. However, for good cause shown, the court may
grant leave to take a subsequent deposition, and the
parties, with the consent of any deponent who is not a
party, may stipulate that a subsequent deposition be
taken. This subdivision does not preclude taking one
subsequent deposition of a natural person who has
previously been examined (1) as a result of that person’s
designation to testify on behalf of an organization under
subdivision (d), or (2) for the Ilimited purpose of
discovering pursuant to Section 485.230 the identity,
location, and value of property in which the deponent has
an interest. This subdivision does not authorize the taking
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of more than one deposition for the limited purpose of
Section 485.230.

(u) At the trial or any other hearing in the action, any
part or all of a deposition may be used against any party
who was present or represented at the taking of the
deposition, or who had due notice of the deposition and
did not serve a valid objection under subdivision (g), so
far as admissible under the rules of evidence applied as
though the deponent were then present and testifying as
a witness, in accordance with the following provisions:

(1) Any party may use a deposition for the purpose of
contradicting or impeaching the testimony of the
deponent as a witness, or for any other purpose permitted
by the Evidence Code.

(2) An adverse party may use for any purpose, a
deposition of a party to the action, or of anyone who at the
time of taking the deposition was an officer, director,
managing agent, employee, agent, or designee under
subdivision (d) of a party. It is not ground for objection
to the use of a deposition of a party under this paragraph
by an adverse party that the deponent is available to
testify, has testified, or will testify at the trial or other
hearing.

(3) Any party may use for any purpose the deposition
of any person or organization, including that of any party
to the action, if the court finds any of the following:

(A) The deponent resides more than 150 miles from
the place of the trial or other hearing.

(B) The deponent, without the procurement or
wrongdoing of the proponent of the deposition for the
purpose of preventing testimony in open court, is (i)
exempted or precluded on the ground of privilege from
testifying concerning the matter to which the deponent’s
testimony is relevant, (ii) disqualified from testifying,
(i) dead or unable to attend or testify because of existing
physical or mental illness or infirmity, (iv) absent from
the trial or other hearing and the court is unable to
compel the deponent’s attendance by its process, or (V)
absent from the trial or other hearing and the proponent
of the deposition has exercised reasonable diligence but
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has been unable to procure the deponent’s attendance by
the court’s process.

(C) Exceptional circumstances exist that make it
desirable to allow the use of any deposition in the interests
of justice and with due regard to the importance of
presenting the testimony of witnesses orally in open
court.

(4) Any party may use a videotape deposition of a
treating or consulting physician or of any expert witness
even though the deponent is available to testify if the
deposition notice under subdivision (d) reserved the
right to use the deposition at trial, and if that party has
complied with subparagraph (I) of paragraph (2) of
subdivision ().

(5) Subject to the requirements of this section, a party
may offer in evidence all or any part of a deposition, and
if the party introduces only part of the deposition, any
other party may introduce any other parts that are
relevant to the parts introduced.

(6) Substitution of parties does not affect the right to
use depositions previously taken.

(7) When an action has been brought in any court of
the United States or of any state, and another action
involving the same subject matter is subsequently
brought between the same parties or  their
representatives or successors in interest, all depositions
lawfully taken and duly filed in the initial action may be
used in the subsequent action as if originally taken in that
subsequent action. A deposition previously taken may
also be used as permitted by the Evidence Code.

SEC. 9.1. Section 2031 of the Code of Civil Procedure
is amended to read:

2031. (a) Any party may obtain discovery within the
scope delimited by Section 2017, and subject to the
restrictions set forth in Section 2019, by inspecting
documents, tangible things, and land or other property
that are in the possession, custody, or control of any other
party to the action.

(1) A party may demand that any other party produce
and permit the party making the demand, or someone
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acting on that party’s behalf, to inspect and to copy a
document that is in the possession, custody, or control of
the party on whom the demand is made.

(2) A party may demand that any other party produce
and permit the party making the demand, or someone
acting on that party's behalf, to inspect and to
photograph, test, or sample any tangible things that are
in the possession, custody, or control of the party on
whom the demand is made.

(3) A party may demand that any other party allow the
party making the demand, or someone acting on that
party’s behalf, to enter on any land or other property that
is in the possession, custody, or control of the party on
whom the demand is made, and to inspect and to
measure, survey, photograph, test, or sample the land or
other property, or any designated object or operation on
it.

(b) A defendant may make a demand for inspection
without leave of court at any time. A plaintiff may make
a demand for inspection without leave of court at any
time that is 10 days after the service of the summons on,
or in unlawful detainer actions within five days after
service of the summons on or appearance by, the party to
whom the demand is directed, whichever occurs first.
However, on motion with or without notice, the court, for
good cause shown, may grant leave to a plaintiff to make
an inspection demand at an earlier time.

(c) A party demanding an inspection shall number
each set of demands consecutively. In the first paragraph
immediately below the title of the case, there shall appear
the identity of the demanding party, the set number, and
the identity of the responding party. Each demand in a
set shall be separately set forth, identified by number or
letter, and shall do all of the following:

(1) Designate the documents, tangible things, or land
or other property to be inspected either by specifically
describing each individual item or by reasonably
particularizing each category of item.

(2) Specify a reasonable time for the inspection that is
at least 30 days after service of the demand, or in unlawful
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detainer actions at least five days after service of the
demand, unless the court for good cause shown has
granted leave to specify an earlier date.

(3) Specify a reasonable place for making the
inspection, copying, and performing any related activity.

(4) Specify any related activity that is being
demanded in addition to an inspection and copying, as
well as the manner in which that related activity will be
performed, and whether that activity will permanently
alter or destroy the item involved.

(d) The party demanding an inspection shall serve a
copy of the inspection demand on the party to whom it
is directed and on all other parties who have appeared in
the action.

(e) When an inspection of documents, tangible things
or places has been demanded, the party to whom the
demand has been directed, and any other party or
affected person or organization, may promptly move for
a protective order. This motion shall be accompanied by
a declaration stating facts showing a reasonable and good
faith attempt at an informal resolution of each issue
presented by the motion.

The court, for good cause shown, may make any order
that justice requires to protect any party or other natural
person or organization from unwarranted annoyance,
embarrassment, or oppression, or undue burden and
expense. This protective order may include, but is not
limited to, one or more of the following directions:

(1) That all or some of the items or categories of items
in the inspection demand need not be produced or made
available at all.

(2) That the time specified in subdivision (h) to
respond to the set of inspection demands, or to a
particular item or category in the set, be extended.

(3) That the place of production be other than that
specified in the inspection demand.

(4) That the inspection be made only on specified
terms and conditions.

(5) That a trade secret or other confidential research,
development, or commercial information not be
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disclosed, or be disclosed only to specified persons or only
in a specified way.

(6) That the items produced be sealed and thereafter
opened only on order of the court.

If the motion for a protective order is denied in whole
or in part, the court may order that the party to whom the
demand was directed provide or permit the discovery
against which protection was sought on terms and
conditions that are just.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion for a protective
order, unless it finds that the one subject to the sanction
acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

() The party to whom an inspection demand has been
directed shall respond separately to each item or category
of item by a statement that the party will comply with the
particular demand for inspection and any related
activities, a representation that the party lacks the ability
to comply with the demand for inspection of a particular
item or category of item, or an objection to the particular
demand.

In the first paragraph of the response immediately
below the title of the case, there shall appear the identity
of the responding party, the set number, and the identity
of the demanding party. Each statement of compliance,
each representation, and each objection in the response
shall bear the same number and be in the same sequence
as the corresponding item or category in the demand, but
the text of that item or category need not be repeated.

(1) A statement that the party to whom an inspection
demand has been directed will comply with the
particular demand shall state that the production,
inspection, and related activity demanded will be allowed
either in whole or in part, and that all documents or things
in the demanded category that are in the possession,
custody, or control of that party and to which no objection
is being made will be included in the production.

92



AB 1094 — 92 —

NRPRRRRRRRERRE
CQOWONOUIMNWNRPROOONOUNWNER

NN
N

NN NN
oOOhw

N
~

WN N
O O

wWww
wWN P

w
N

AP OWWWWW
O OWow~NO Ul

Any documents demanded shall either be produced as
they are kept in the wusual course of business, or be
organized and labeled to correspond with the categories
in the demand. If necessary, the responding party at the
reasonable expense of the demanding party shall,
through detection devices, translate any data
compilations included in the demand into reasonably
usable form.

(2) A representation of inability to comply with the
particular demand for inspection shall affirm that a
diligent search and a reasonable inquiry has been made
in an effort to comply with that demand. This statement
shall also specify whether the inability to comply is
because the particular item or category has never existed,
has been destroyed, has been lost, misplaced, or stolen, or
has never been, or is no longer, in the possession, custody,
or control of the responding party. The statement shall set
forth the name and address of any natural person or
organization known or believed by that party to have
possession, custody, or control of that item or category of
item.

(3) If only part of an item or category of item in an
inspection demand is objectionable, the response shall
contain a statement of compliance, or a representation of
inability to comply with respect to the remainder of that
item or category. If the responding party objects to the
demand for inspection of an item or category of item, the
response shall (A) identify with particularity any
document, tangible thing, or land falling within any
category of item in the demand to which an objection is
being made, and (B) set forth clearly the extent of, and
the specific ground for, the objection. If an objection is
based on a claim of privilege, the particular privilege
invoked shall be stated. If an objection is based on a claim
that the information sought is protected work product
under Section 2018, that claim shall be expressly asserted.

(g) The party to whom the demand for inspection is
directed shall sign the response under oath unless the
response contains only objections. If that party is a public
or private corporation or a partnership or association or
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governmental agency, one of its officers or agents shall
sign the response under oath on behalf of that party. If the
officer or agent signing the response on behalf of that
party is an attorney acting in that capacity for a party, that
party waives any lawyer-client privilege and any

protection for work product under Section 2018 during

any subsequent discovery from that attorney concerning
the identity of the sources of the information contained
in the response. The attorney for the responding party
shall sign any responses that contain an objection.

(h) Within 30 days after service of an inspection
demand, or in unlawful detainer actions within five days
of an inspection demand, the party to whom the demand
is directed shall serve the original of the response to it on
the party making the demand, and a copy of the response
on all other parties who have appeared in the action,
unless on motion of the party making the demand the
court has shortened the time for response, or unless on
motion of the party to whom the demand has been
directed, the court has extended the time for response. In
unlawful detainer actions, the party to whom the demand
is directed shall have at least five days from the date of
service of the demand to respond unless on motion of the
party making the demand the court has shortened the
time for the response.

() The party demanding an inspection and the
responding party may agree to extend the time for
service of a response to a set of inspection demands, or to
particular items or categories of items in a set, to a date
beyond that provided in subdivision (h). This agreement
may be informal, but it shall be confirmed in a writing
that specifies the extended date for service of a response.
Unless this agreement expressly states otherwise, it is
effective to preserve to the responding party the right to
respond to any item or category of item in the demand to
which the agreement applies in any manner specified in
subdivision (f).

() The inspection demand and the response to it shall
not be filed with the court. The party demanding an
inspection shall retain both the original of the inspection
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demand, with the original proof of service affixed to it,

and the original of the sworn response until six months
after final disposition of the action. At that time, both

originals may be destroyed, unless the court, on motion
of any party and for good cause shown, orders that the
originals be preserved for a longer period.

(k) If a party to whom an inspection demand has been
directed fails to serve a timely response to it, that party
waives any objection to the demand, including one based
on privilege or on the protection for work product under
Section 2018. However, the court, on motion, may relieve
that party from this waiver on its determination that (1)
the party has subsequently served a response that is in
substantial compliance with subdivision (f), and (2) the
party’s failure to serve a timely response was the result of
mistake, inadvertence, or excusable neglect.

The party making the demand may move for an order
compelling response to the inspection demand. The court
shall impose a monetary sanction under Section 2023
against any party, person, or attorney who unsuccessfully
makes or opposes a motion to compel a response to an
inspection demand, unless it finds that the one subject to
the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction
unjust. If a party then fails to obey the order compelling
a response, the court may make those orders that are just,
including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Section 2023. In
lieu of or in addition to that sanction, the court may
impose a monetary sanction under Section 2023.

() If the party demanding an inspection, on receipt of
a response to an inspection demand, deems that (1) a
statement of compliance with the demand is incomplete,
(2) a representation of inability to comply is inadequate,
incomplete, or evasive, or (3) an objection in the
response is without merit or too general, that party may
move for an order compelling further response to the
demand. This motion (A) shall set forth specific facts
showing good cause justifying the discovery sought by the
inspection demand, and (B) shall be accompanied by a
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declaration stating facts showing a reasonable and good
faith attempt at an informal resolution of any issue
presented by it.

Unless notice of this motion is given within 45 days of
the service of the response, or any supplemental
response, or on or before any specific later date to which
the demanding party and the responding party have
agreed in writing, the demanding party waives any right
to compel a further response to the inspection demand.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel
further response to an inspection demand, unless it finds
that the one subject to the sanction acted with substantial
justification or that other circumstances make the
imposition of the sanction unjust.

If a party fails to obey an order compelling further
response, the court may make those orders that are just,
including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Section 2023. In
lieu of or in addition to that sanction, the court may
impose a monetary sanction under Section 2023.

(m) If a party filing a response to a demand for
inspection under subdivision (f) thereafter fails to permit
the inspection in accordance with that party’s statement
of compliance, the party demanding the inspection may
move for an order compelling compliance.

The court shall impose a monetary sanction under
Section 2023 against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel
compliance with an inspection demand, unless it finds
that the one subject to the sanction acted with substantial
justification or that other circumstances make the
imposition of the sanction unjust.

If a party then fails to obey an order compelling
inspection, the court may make those orde